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CONSTITUTION 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925.) 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE II 
Object 
The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of law 


and justice. For this purpose it will codperate with other societies in 
this and other countries having the same object. 


ArtTicteE III 
Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 
honorary membership at any meeting of the Society on the recommendation 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 
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of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 

The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a Secre- 
tary,’ and a Treasurer, all of whom shall be elected annually, and of an 
Executive Council composed of the foregoing officers, ex officio, and twenty- 
four elected members, whose terms of office shall be three years, except that 
of those elected at the first election, eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected to 
fill a vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reélection until the next annual meeting after that at which his 
term of office expires. 

The Secretary ! and the Treasurer shall be elected by the Executive 
Council. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society receiving 
the highest number of ballots cast by the members at the first session of 
the Annual Meeting of the Society. The Executive Council may submit 
a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 


1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the 
Society his duties shall devolve upon one of the Vice-Presidents to be desig- 
nated by the Executive Council, or by vote of the Society. 

2. The Secretary ! shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to him. 


1 As amended April 26, 1930. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from among 
its members an Executive Committee and other committees and their 
chairmen, with appropriate powers, and shall have full power to issue or 
arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 


The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ArtTIcLE VII 
Resolutions 


All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
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be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 


ArticLte VIII 
Amendments 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Secretary ' within ten months after the previous annual 
meeting, and any amendments so deposited shall be reported upon by the 
Council at the succeeding annual meeting. All proposed amendments shall 
be submitted in writing to the members of the Society at least ten days be- 
fore the meeting at which they are to be voted upon and no amendment shall 
be voted upon until the Council shall have made a report thereon to the 
Society. 


4 As amended April 26, 1930. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall be elected annually by the Executive Council.! 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. The minimum number of contributions which each Editor shall be 
called upon to contribute or obtain for publication in the Journal is to be 
determined by the Board.? 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Jour- 
nal, shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members of 
the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 


1 As amended April 24, 1926 and April 25, 1929. 2 As amended April 25, 1929. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 
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TWENTY-NINTH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


THe Witutarp Horst, WasHineTon, D. C. 


FIRST SESSION 
Thursday, April 25, 1935, 8 o’clock p. m. 


The meeting was called to order at 8:00 o’clock p. m., President James 
Brown Scott presiding. 

The Presipent. The Twenty-Ninth Annual Meeting of the American 
Society of International Law will please come to order. 

First of all, allow me to read a telegram of greeting: 

Curcaao, Iuu., April 24, 1935 
Honorable James Brown Scort, 
President, American Society of International Law, 

700 Jackson Place, N. W., Washington, D. C. 

Permit me to extend to you and to the Society the best wishes of the American Bar 
Association and of our Section of International and Comparative Law for a successful meet- 
ing and to extend to you and your colleagues a cordial invitation to attend the luncheon and 
meeting of our section at the Mayflower Hotel on Wednesday, May eighth. 

NaTHAN WILLIAM MacCuEsNEY 
Chairman, American Bar Association Section of International and Comparative Law 
(The PresipEnt also read the resolutions of the Executive Council in 
regard to the length of papers and discussions at the annual meetings of the 
Society, adopted April 30, 1910, December 30, 1915, and April 28, 1934.) 


THE NEUTRALITY OF THE GOOD NEIGHBOR 


By James Brown Scortr 
President of the Society 


Who is our neighbor? Everybody. Who is the good neighbor? 
Everybody who does right, helps others to do right and know- 
ingly and conscientiously refrains from any and all wrongdoing. 


Ladies and Gentlemen: 

I have a twofold confession to make: first, as a Presbyterian I am, as 
you know, in the habit of referring to the New Testament for a standard of 
good morals; and second, as a Romanist—that is, a teacher of Roman law,— 
I have developed the habit of referring to Justinian’s Digest for the founda- 
tions of law for the future. 

Therefore, the thesis which I have the honor to maintain this evening is 
that of the Emperor Justinian, to be found in the Authentic or New Constitu- 

1 
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tions of Our Lord the Most Holy Emperor Justinian, Sixth Collection, issued 
some fourteen centuries ago under date of the Seventh of the Kalends of 
July, 539 A. D. [June 26], “Title XIV, Concerning Arms.” 

Chapter I. . . . desiring to prevent men from killing each other, 
We have thought it proper to decree that no private person shall engage 
in the manufacture of weapons, and that only those shall be authorized 
to do so who are employed in the public arsenals, or are called armorers; 
and also that manufacturers of arms should not sell them to any private 
individual. 

Chapter III. Therefore, God directing Our thoughts, We decree 
by the present law that no private individual, or anyone else whosoever 
shall, in any province or city of Our Empire, ‘have the right to make or 
sell arms, or deal in them in any way, but only such as are authorized to 
manufacture them can do so, and deposit them in Our armory. 

Chapter IV. But in order that what has been forbidden by Us to 
private persons and all others may become clear, We have taken pains to 
enumerate in this law the different kinds of weapons whose manufacture 
is forbidden. Therefore we prohibit private individuals from either 
making or buying bows, arrows, double-edged swords, ordinary swords, 
weapons usually called hunting knives, those styled zabes, breast-plates, 
javelins, lances and spears of every shape whatever, arms called by the 
Isaurians monocopia, others called sitinnes, or missiles, shields, and hel- 
mets; for We do not permit anything of this kind to be manufactured, 
except by those who are appointed for that purpose in Our arsenals, and 
only small knives which no one uses in fighting shall be allowed to be 
made and sold by private persons. 

Here we have a clean-cut statement of a complete governmental control 
of the manufacture of arms and munitions, the only exception being what we 
would today call, I opine, penknives for the sharpening of pencils or the re- 
moving of blots from a manuscript. 

There is a generally recognized law of neutrality, but it is an old law,— 
younger than that of Justinian but yet an outworn law—adequate to circum- 
stances which once existed but which no longer obtain. Since law should be 
in touch with actual conditions, it should change with changing circum- 
stances, the circumstances in the case of neutrality being that, terrible as 
have been the wars of our century, those of tomorrow will be wars in which 
the entire populations of the belligerents will be directly engaged or affected, 
instead of being only remotely touched by war—as was the case when the 
existing law of neutrality came into being. But before considering what 
these circumstances are, it is desirable to refer to a more fundamental cir- 
cumstance and its consequences. 

It is unfortunately a fact that treaties ending wars are imposed rather 
than negotiated, although the forms of negotiation are ordinarily observed. 
But as in politics, so in war: to the victors belong the spoils,—a precedent not 
established but followed by Brennus, when demanding a larger amount of 
gold from the defeated Romans as he threw his sword on the balance of the 
scales. Woe to the conquered! Force is not permissible in the making of 
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agreements between man and man; unfortunately it prevails between nation 
and nation, especially in treaties ending war. In this regard, nations large 
and small are tarred with the same brush, but precedents of the larger nations 
appear to have the greater vogue in the international community. Two of 
these may be mentioned in passing. 

In 1856 the Crimean War was ended by a treaty negotiated in Paris by 
the representatives of the belligerents. One of the terms of the victors was 
that Russia should keep no armed vessels on the Black Sea. In 1870, Russia 
took advantage of the Franco-Prussian War to denounce—that is to say, 
abrogate—the Treaty of Paris in so far as the prohibition of Russian ships of 
war on the Black Sea was concerned. This action aroused protest, and the 
signatories of the Treaty of Paris, meeting in London to consider the issue 
thus raised, signed a remarkable pronouncement on January 17, 1871, declar- 
ing it to be the public law of Europe that treaties could not be abrogated, nor 
their provisions changed, without the consent, amicably obtained, of the 
parties to the treaties. To this declaration France formally adhered on 
March 30 of the same year. Within a few months, the German Empire ne- 
gotiated a treaty of peace with France—with which country Germany had 
been at war—by the terms of which France was to pay the then enormous 
sum of five billion gold frances (one billion gold dollars) within a period of 
three years, during which German troops were to occupy a certain portion of 
France. Within eighteen months the entire indebtedness was liquidated to 
the satisfaction of the German Empire. The treaty was thus lived up to by 
both the contracting parties—and both, it is to be noted, had also signed the 
declaration formulated at the London Conference. 

On the 10th day of January, 1920, the so-called Treaty of Versailles 
went into effect, the contracting parties being, on the one hand, Germany, 
and, on the other, the majority of the European Powers signatory of the 
Declaration of London, which had prescribed that treaties could not be 
modified without the consent of the parties amicably had. The fifteen years 
which have run since the 10th day of January, 1920, may truly be considered 
a period both of the making and of the remaking of treaties.1 Why, then, 
make treaties, if they are to be made and remade but to be violated? For 
the violation of any treaty is not merely a violation of its terms but a repudia- 
tion of that good faith which is the essence of all agreements, whether they be 
words of mouth, written contracts or solemn treaties. 

The point which we have especially in mind is the question of good 
faith, which we venture to call the life of international relations, and the vio- 


1 For an admirable statement on the making and remaking of treaties in Europe since 
the World War, see an editorial comment, “A Pact of Non-Aggression,” in the October, 1933, 
number of the AMERICAN JOURNAL OF INTERNATIONAL Law (Vol. 27, pp. 725-32), from the 
pen of Mr. George A. Finch, Managing Editor of the Journat, Assistant Secretary of the 
Carnegie Endowment for International Peace and Assistant Director of its Division of Inter- 
national Law. 








4 


lation of which sounds the death-knell of all friendly relations, whether be- 
tween men or nations. Good faith, in short, is the essential trait of the good 
neighbor. 

In no phase of international intercourse is good faith more essential than 
in the law and the practice of neutrality. Now neutrality permits nations to 
remain neutral in a war to which they have not declared themselves to be 
parties, and to carry on the commerce of peace in all commodities with all 
other neutral nations, and also with the belligerent nations, on the condition 
that each of the latter be treated impartially, that is to say, that the neutral 
nation does not limit its trade to one of the belligerents to the exclusion of the 
other but offers its wares to both alike. 

There was a time, long since past but existing throughout the centuries, 
when a nation could not of right be neutral—“‘He that is not with me is 
against me’”—but in the course of time, the neutrals being many and the 
actual belligerents of the moment few (leaving out of account the so-called 
‘world wars,” of which there have been a number), each belligerent wel- 
comed a neutral trading with it, although objecting to such neutral trading 
with its enemy. 

The United States came into being, both on land and sea, on the 4th day 
of July, 1776, and were engaged in their first war with Great Britain from 
that period until some seven years later, when a treaty of peace was signed by 
the erstwhile belligerents—one of the few peace treaties in history which was 
really negotiated and not imposed. During this seven years of war, several 
of the European states, annoyed by what they were pleased to consider 
the violations of their neutral rights by Great Britain, formed an inter- 
national organization which came to be known as the “Armed Neutrality,” 
of which the Empress Catherine of Russia was the leading spirit. Before it 
became a belligerent in the World War, the Government of the United 
States, it may be added, was much in favor of the policy of armed neutrality 
as a means of protecting its neutral commerce. 

Now the hope of the founders of our republic was that we would keep 
out of foreign entanglements, and therefore out of foreign wars. Neverthe- 
less our first—and not our least—Secretary of State under the Constitution, 
Thomas Jefferson, declared as the neutral policy of the young republic: 

Our citizens have been always free to make, vend, and export arms. 

It is the constant occupation and livelihood of some of them. To sup- 

press their callings, the only means perhaps of their subsistence, be- 

cause a war exists in foreign and distant countries, in which we have no 
concern, would scarcely be expected. It would be hard in principle and 
impossible in practice. The law of nations, therefore, respecting the 


rights of those at peace, does not require from them such an internal dis- 
arrangement in their occupations. . . .? 


? Secretary of State Jefferson to the British Minister, May 15, 1793, 5 MS. Dom. Let. 
105; Am. State Papers, I. 69, 147; 3 Jefferson’s Works, 558, 560—quoted from John Bassett 
Moore, A Digest of International Law (Washington, 1906), Vol. vii, p. 955. 
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Thus was formulated the policy of the United States as a neutral: the 
fullest possible trade for neutrals that the law of nations allowed, meaning 
the greatest possible restriction in the list of eontraband. When, however, 
the Government of the United States was a belligerent, it trimmed its policy 
to the ‘‘needs”’ of war as a vessel trims its sails to the winds, demanding an 
increase in contraband and the maximum restriction of neutral trade with 
belligerents. This shift of policy was admitted by Secretary of State Bryan 
in a letter of January 20, 1915, to Senator Stone, then Chairman of the Sen- 
ate Committee on Foreign Relations: ‘The record of the United States in the 
past is not free from criticism. When neutral this Government has stood 
for a restricted list of absolute and conditional contraband. Asa belligerent, 
we have contended for a liberal list, according to our conception of the neces- 
sities of the case.’’® 

Whatever our attitude toward commerce in times of war, neutrality was 
to be our policy when we were at peace. And we began early. Indeed, the 
United States gave to neutrality its statutory form and effect. For was not 
a proclamation issued—the first neutrality proclamation in the history of the 
United States—on April 22, 1793, by President Washington? In it, how- 
ever, out of regard for France, he did not mention the word “neutrality.” 
The next year (1794), the first statute of neutrality of the United States—in- 
deed the first statute of neutrality of any country—was passed and became a 
law. So anxious were we to keep out of war that the duties of neutrals were 
specifically defined both in the proclamation and in the Act of Congress and 
appropriate penalties provided for their violation. It may fairly be said, 
therefore, that the United States has emphasized neutral duties as well as 
neutral rights; but it is the insistence upon rights of neutrality rather than 
upon duties which draws neutral nations into war. 

Our neutral trade with Great Britain got us into a passing trouble with 
France, resulting in an undeclared war, an imperfect war, or, as stated offi- 
cially in a leading case,‘ in a “prolonged series of reprisals’; our insistence 
upon neutral rights during the Napoleonic wars got us into a second war 
with Great Britain in 1812 to 1814; and likewise our insistence upon neutral 
rights in the recent World War caused the Congress of the United States to 
declare war on the 6th of April, 1917, against the Imperial German Govern- 
ment, and on December 7, 1917, against Austria-Hungary. In all the other 
wars waged by foreign belligerents, between the date of our independence 
and our participation in the World War, the United States remained a neu- 
tral nation, able to maintain its neutrality. 

What would seem to be the conclusion to be drawn from such instances? 
The answer is that we are confronted with a choice: in the future we must 
decide whether we shall have war without former neutral rights or peace 

3’ AMERICAN JOURNAL OF INTERNATIONAL Law (1915), Vol. 9, p. 446. 


4 Gray v. United States (decided May 17, 1886), 21 Court of Claims Reports, pp. 340, 
375. 
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with neutral duties. For no matter if it was possible for the United States to 
maintain—with two exceptions—their neutral rights in the past, cirecum- 
stances have so changed that today it is difficult—and tomorrow it will be 
still more difficult—to have intercourse with belligerents and preserve our 
older form of neutrality. The world changes, and with it international rela- 
tions, both of war and of peace. It is high time for us to examine the old 
conceptions of neutral rights and duties, so as to see whether the neutrality of 
the past can reasonably be expected to be the neutrality of the future. 

Centuries ago wars were largely dynastic or monarchical affairs, due to 
the ruler’s hope of enlarging his territory at the expense of a brother sovereign, 
the underlying motive being the personal desire for increase of power of 
emperor or of king. Standing armies had come in and standing armies were 
for the most part found to be sufficient for dynastic wars. There were ports 
of military and of naval equipment, and commodities destined for them passed 
directly into the hands of the military or naval authorities and were used for 
military or naval purposes. Commodities sent to non-military or non-naval 
ports reached the civil population and were consumed without passing to the 
military authorities. 

At the present day, commodities reaching any port of a belligerent, or 
entering by way of an adjoining neutral Power, become fuel for the war ma- 
chine, because war is no longer a matter of standing armies. The belliger- 
ents are in very fact nations in arms, and commodities, whether they be solely 
for warlike purposes or whether they be commodities intended for the peace- 
ful population as in earlier times, are now likely to be commandeered by the 
government and handed over to the armed forces, leaving the civilian popula- 
tion to starve or to shift for itself. 

There is another aspect of this question resulting from the increased de- 
pendence of nations, both belligerent and neutral, upon the products not of 
their own lands but of other lands. In a word, nations today live largely by 
foreign trade, where in the past they lived largely without it. At the present 
time, few if any nations could long exist even in peace-time without exchang- 
ing their commodities by means of foreign commerce. And warring nations 
are especially dependent on the commodities which reach them through the 
channels of international trade, for the belligerent can not feed the civilian 
population, since the nation is under arms, that is to say, those who can bear 
arms are conscripted into the service and the supplies of food produced are 
diverted to the armed forces of the belligerent. 

Then, too, objects which in the past did not have a warlike use have be- 
come, by the progress of science, usable for warlike purposes, with the result 
that contraband articles directly usable for war—and therefore imported for 
warlike purposes—and articles of conditional contraband (conditioned upon 
reaching a port of naval equipment and then the armed forces) have vastly 
increased in number and variety. They may pass directly to the armed 
forces, in the form in which they are imported, or they may go to war indus- 
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tries for use in the manufacture of articles susceptible of a warlike use; but in 
either event these articles are used for the purposes of war and their number 
is legion. In other words, almost all of the imports of the belligerent have 
become, directly or indirectly, instruments of war, and in consequence are 
viewed by the opposing belligerent as contraband of war, the items included 
within that classification being increased with every war. 

The growth of this classification has been rapid beyond belief. In 1909, 
for example, at the London Naval Conference, there were three lists of com- 
modities: absolute contraband, consisting of articles solely useful in war; con- 
ditional contraband, consisting of commodities susceptible of warlike use; 
and free commodities, considered as not capable of warlike use. The first 
article of this last list—insisted upon by the American delegation to the con- 
ference—was raw cotton, which today is the very essence of explosives! In- 
deed it has been said, with more truth than humor, that the only commodity 
not susceptible of a warlike purpose is “ostrich feathers”; but human in- 
genuity may eventually convert an ostrich into contraband by using his 
plumage for camouflage. Warfare being now upon an unprecedented scale, 
and future wars likely to be still more unprecedented, and nations being un- 
able to grow and produce the elements essential for the carrying on of future 
conflicts, it should be evident without argument that belligerent nations, not 
merely the large but the small ones,—witness the Chaco war between Bolivia 
and Paraguay—are dependent upon supplies from the outside world, if they 
are to be enabled to carry on wars. 

Without mentioning the resources of foreign nations—which for present 
purposes would be invidious—we are justified in saying that the vast terri- 
tory and the immense resources of the United States of America have made 
our country and our people to no small degree the source of the world’s sinews 
of war and therefore the base, as it were, of hostile operations of the future. 
For if the warring nations can not produce their own supplies or obtain them 
elsewhere than through importation from the United States, that fact in a 
very real sense makes of the United States a base of hostile operations,— 
which is inconsistent even with the most rudimentary conception of neutral- 
ity. 

Nor is this all. War being on such a stupendous scale, the nations at 
war are not able to obtain the commodities essential for the prosecution of 
their wars without money borrowed from neutral countries; and of all neutral 
countries, the United States of America apparently are best in position to 
supply monies for a warlike purpose. This is plain fact, not theory. Before 
the Government of the United States declared war against Germany and 
Austria-Hungary, in order to protect its neutral commerce, the people of the 
United States were supplying not only the materials and the manufactured 
articles by virtue whereof the belligerents were enabled to carry on the war, 
but also the monies to purchase them. In a word, the United States was 
financing or subsidizing the war, and we have learned by experience after the 
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war that, having accomplished their purpose, the belligerent nations are un- 
able to pay their indebtedness. The result is that we have not merely been a 
base of hostile operations but, by furnishing to the belligerent countries 
monies for the conduct of warfare, we have been, while at peace, what might 
be called the supporters of war. 

It can not be gainsaid, much less successfully contradicted, that the 
Government of the United States declared itself to be in a state of war with 
the Imperial German Government because of Germany’s violation of Ameri- 
can neutral rights. The question arises and must have an answer: Are we to 
be dragged into foreign wars by a continuation of a policy of neutrality, a 
policy which brought us into a state of war with Great Britain in 1812, then 
the most powerful nation in the world, and which policy—in fact a veiled 
participation in the conflict—brought us into the World War against two of 
the countries which, before the outbreak of hostilities, were regarded as 
among the most powerful of nations? The remedy may be drastic; but the 
choice, it would appear, is between the drastic remedy and a still more drastic 
loss of human life. 

In the conflict between commerce and human life, which is to prevail? 

Let us consider, however briefly, what the protection of neutral rights of 
commerce really means. It means that certain manufacturers or producers 
of arms, ammunition and indeed of all the various commodities which can be 
used in war, shall be permitted to receive enormous profits for the goods 
which they sell and export to the belligerent Powers; and that this privilege 
of making money out of war is considered worthy of protection by the Gov- 
ernment of the United States, even to the point of war. No commercial 
operation or profit can be weighed for a moment in the balance with human 
life. The profits protected under the law of neutrality are, in very truth, the 
profits from death. Ifa merchant trade in arms or ammunition indifferently 
with one or other of the belligerents, it is an indication that he is not inter- 
ested in the triumph or failure of one or the other belligerent, or in the right 
or wrong of either side. Without having the United States as the base of 
hostile operations from which to obtain an ever increasing supply of arms and 
ammunition, and indeed food-stuffs, would the World War have lasted as 
long as it did, or would the destruction of life have been so unbelievable? 
Can the American traveler visiting the graveyards in foreign countries put 
his hand on his heart and honestly say, “At least my country was not a party 
to this crime’’? 

Should the Government of the United States protect the trade of its 
citizens or residents in arms and ammunition and in all commodities (whose 
name, as we have said before, is legion) usable for warlike purposes? 

Upon the answer depends in large measure the future of the United 
States, and the facts and their consequences should be well pondered before 
a decision is reached. 

Ladies and gentlemen, I feel myself not only justified in stating but com- 
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pelled to assure you that I do not discuss this matter from a purely academic 
point of view, inasmuch as during the entire period of our neutrality in the 
World War, from August, 1914, to April, 1917, I was Chairman of the State, 
War and Navy Neutrality Board; and I therefore deem it appropriate to say 
that I am speaking under a deep sense of responsibility. 

Without maintaining that money is the root of all evil, we know by ex- 
perience that money got through participation, direct or indirect, in war is 
fraught with danger to life and to the soul. The Supreme Court of the 
United States has decided more than one case in which citizens of the United 
States have been taxed with and found guilty of trade with the enemy in a 
war to which the Government of the United States was a party. If during 
war some of our citizens would, for material profit, furnish commodities to 
the enemy of the United States, we can imagine how many more of our citi- 
zens would engage in furnishing supplies to one or other of the belligerents in 
a war to which the Government of the United States was a neutral, lured by 
even greater material profits which, according to statistics, are measured by 
incredible percentages and by hundreds of millions of dollars. Against this 
profit, however great, should be weighed the toll of human lives which follows 
in war’s train. For in very truth, if we are not a party to the war in the 
technical sense of the word, are we not, in insisting on our traditional neutral 
rights, actually parties to the destruction of life—not to speak of property? 
Is this the réle of the good neighbor? 

Another and not unimportant reason why we should prevent American 
citizens and foreigners resident in the United States from manufacturing 
arms and ammunition and supplying foreign countries with them, is that 
these munitions might conceivably be used against us, if by any mischance 
we should become involved in war with a foreign nation whose arms and am- 
munition had been supplied by American manufacturers. The European 
press has recently had much to say of the munitions supplied, either in times 
past or during hostilities, by one or other of the belligerents to the enemy. 
The question, therefore, is not wholly academic. 

What, then, should be the policy of the United States as an enlightened 
nation? Assuredly the Government of the United States should not make 
itself a party to wars in fact if not in form, as it does by permitting its citizens 
and residents to manufacture and to export commodities, the sole or indirect 
purpose of which is the destruction of the lives of persons who are not in the 
slightest degree our enemies. Nor should it become an actual party to the 
war for the mere protection of such commerce. If war we are to have, it 
should be strictly in self-defense, not in defense of commerce with belligerents, 
whether that commerce be in arms or ammunition, or in hitherto peaceful 
commodities such as we now know are useful for the continuance of warfare. 

Now in case of a war of self-defense, the Government of the United 
States would be in need of arms and ammunition. It should be in a position 
to supply that need itself so as to meet effectively any aggression which men- 
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aced its existence. If it be said that the manufacture of munitions and of 
other commodities usable in war is a private undertaking, and has been so 
treated in times past, an answer is that the Government of the United States 
has taken charge of the postal service of the United States, which was also in 
times past a private enterprise. If it be maintained that the exclusive gov- 
ernmental manufacture of arms and ammunition would be more expensive 
than manufacture by commercial firms, it may be said that the arms and am- 
munition manufactured by the United States would not be supplied to bel- 
ligerents, because no neutral government as such can, even under the existing 
law of nations, lawfully supply belligerents with such commodities, and there 
would consequently be no question of meeting the competition of private in- 
dustry in other lands. 

The Government of the United States, as regards the much discussed 
question of munitions, would thus be neutral in fact as well as in theory; and 
even if the cost of the manufacture of munitions under such circumstances 
should be greater, such munitions would, in any event, be made only for use 
against our enemies and not against our friends. 

Although, under such an arrangement, our citizens would be prevented 
from manufacturing and trading in arms and munitions, they could still trade 
with the neutral nations in everything but arms and munitions; and, due to 
the fact that the belligerent nations would be for the most part unable to 
engage in exports, American merchants would have larger markets in other 
neutral countries, so that what our countrymen lost in the manufacture and 
sale of arms and munitions, they would doubtless gain in the normal markets 
of the belligerents. 

How could this policy, then, be inaugurated? 

(1) By vesting in the Government of the United States the manufacture 
of arms and munitions and other commodities, if such there be, which the 
government from time to time should consider as necessary solely for its de- 
fense; 

(2) By denying the right to private citizens to manufacture any and all 
such commodities as are thus reserved for exclusive manufacture by the 
United States. 

In the absence of treaties or other agreements providing what commodi- 
ties are necessary in warfare, the Government of the United States should 
decide for itself what it considers to be commodities essential for the carrying 
on of war, and should deny to its citizens, and to foreigners within its juris- 
diction, the right to trade directly or indirectly in such commodities with the 
belligerent Powers. American citizens or foreigners subject to the jurisdic- 
tion of the United States might properly trade in all other commodities with 
the belligerents, but they would do so at their own risk and should be so 
warned by the Government of the United States in its proclamation of neu- 
trality. 

In this way the Government of the United States would be relieved of 
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the dangerous task of protecting American commerce except in those cases 
where the belligerent interfered with legitimate trade from the United States 
to neutral countries. We readily admit that the belligerent may properly 
exercise the right of stopping and searching a suspected neutral vessel on the 
high seas for articles directly or ultimately destined to its enemy, but if no 
commodities destined directly or indirectly to the enemy are found in the 
cargo, and there is no other evidence of un-neutral conduct, any further inter- 
ference with the neutral ship is unjustified. In a word, no neutral vessel 
should, under any circumstances, be captured and taken into the jurisdiction 
of the captor unless such action has been fully warranted by the findings re- 
sulting from visit and search under the rules of international law. 

Performance of neutral duties by the Government of the United States 
has kept us out of European wars. Insistence upon so-called neutral rights 
has more than once dragged us into European wars, and may do so again un- 
less, like Washington, we lay the emphasis upon neutral duties rather than 
upon neutral rights. 

May the neutrality of the future be based upon the impartiality of jus- 
tice and humanity, and not upon the impartiality of profits wrung indiffer- 
ently from the warring peoples. In a word, may the neutrality of the fu- 
ture be the neutrality of the good neighbor. 


The PREsIDENT. Ladies and gentlemen, I now have the very great 
pleasure of introducing a friend of many years, Mr. Fred K. Nielsen, former 
Solicitor of the Department of State, a member of many Boards of Arbitration 


to which the Government of the United States has been a party, who will 
speak to you on “The Future of Belligerent Rights on the Sea.” 


THE FUTURE OF BELLIGERENT RIGHTS ON THE SEA 


By Frep K. NIgEL_sEN 
Formerly Solicitor, Department of State 


It is a rash venture to attempt some worthwhile suggestions in relation 
to the subject I am scheduled to discuss. They should have a foundation in 
a sound understanding of legal principles developed over a long span of years 
and in a thorough knowledge of the practices of nations in times of war. 
In browsing a little in an uncomfortable wilderness, I can do nothing more 
than crudely to scatter a few thoughts with the purpose of suggesting a 
possible, rational approach toward solutions of baffling problems. 

It occurred to me that, in seeking to clarify such thoughts within pinch- 
ing limitations of time, it would be useful to quote a few, brief extracts from 
a very interesting article written in Foreign Affairs by a distinguished mem- 
ber of this Society, Mr. Charles Warren. He makes numerous proposals of 
precautionary measures to keep our Government out of the next war. I 
think that those who have read the article will agree that many of his sug- 
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gestions are valuable ones. There may be disagreement on some others, 
which I will mention. 


THE VIEW THAT RIGHTS OF NEUTRALS ARE UNENFORCEABLE 


Mr. Warren refers to our quarrels with the two sets of belligerents during 
the World War and says: “What is the use of talking about neutral ‘rights’ 
in view of such a situation?” . . . “the neutral will be allowed just such 
privileges of trade, and only those privileges, which the belligerent believes 
will not impair too seriously its chance of winning the war” . . . “In any 
future war, therefore, it will be wise for our Secretaries of State to cease 
using the words ‘neutral rights of trade.’ If we continue to contend for such 
‘rights’ we will inevitably be implicated in the war” . . . “these alleged 
rights, at the present time, are ‘rights’ only in name. They are a legal 
fiction.” . . . “the President of the United States should enter into nego- 
tiations with both belligerents at the outset of the war to obtain by informal 
agreement or convention the utmost concessions or the best modus vivendi 
for the trade of our citizens.’ Such an agreement failing, Mr. Warren 
suggests some alternatives to which the President might resort. One of 
them is: ‘He can decide that no right of neutrals exists.” Another: “He can 
decide that a right exists and has been violated but that he will not consider 
it wise, under the circumstances, to press it until the conclusion of the war.” ! 

These suggestions seem to raise questions whether law in relation to 
the rights of neutrals on the international common highways and the enforce- 
ment of such rights are merely a delusion, and whether a threat of certain 
war must stifle all thought of any effective assertion of those rights. 


STATUS OF THE LAW PRIOR TO THE WORLD WAR 


Let me refer to some outstanding issues involved in altercations in 
which the United States engaged with the belligerents during the World 
War. They related to the right of visit and search of neutral vessels and 
rights pertaining to blockade and contraband. The novel, so-called ‘‘meas- 
ures of retaliation” to which both sets of belligerents resorted our Govern- 
ment considered to be violative of well established principles of law relating 
to these belligerent rights. We were concerned with the rights of belliger- 
ents. In dealing with my subject, I can readily refrain from discussing 
‘neutral rights of trade.” 

If we employ the proper tests in seeking to define rules and principles 
in relation to belligerent rights, I think it may be accurately said that such 
rules and principles had been formulated with a considerable degree of 
certainty prior to the outbreak of the World War. I believe that this 
conclusion could be supported by marshalling an abundance of evidence of 
international law and practice. Of course there is no cause for apprehension 
that I shall engage in that process this evening. 


1Troubles of a Neutral” by Charles Warren. Foreign Affairs, April, 1934, p. 377. 
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Article VII of the convention concluded at The Hague, October 18, 
1907, relative to an international court of prize referred to stipulations of 
bilateral treaties to be applied by the proposed court and further provided: 
“‘In the absence of such provisions, the court shall apply the rules of inter- 
national law.” Assuredly the signatory Powers made use of a weird postu- 
late, if at that time there was no international law which the court might 
apply. Prize courts, functioning over a long period up to the present time, 
have been charged with the duty of giving application to that law. Of 
course we are well aware of unfortunate uncertainties and differences of 
views on important questions. 

With the splendid initiative which has characterized the British Gov- 
ernment on several occasions in recent years in efforts looking to promotion 
of uniformity and clarification of law and practices relating to international 
commerce in time of war as well as in time of peace, the British Foreign 
Office called the conference that framed the Declaration of London. I 
presume that the general purpose was to state in conventional form custom- 
ary law, and also to strengthen principles embraced in the Declaration of 
Paris and in other international arrangements, and to clarify obscurities 
and harmonize differences of views. The Declaration of London did not 
become effective as a binding international compact. But assuredly it has 
value as evidence of law existing at the time of its formulation. By use of a 
technical quibble it may perhaps be argued that, in spite of the large number 
of signatories and adherents to the Declaration of Paris, that agreement is 
not binding on nations as conventional law. But in view of that number 
and in view of the fact that other nations like our own have sanctioned the 
principles of that agreement, it must at least be regarded as representing 
customary international law, unless we are to sanction any refinements in con- 
nection with a proper connotation of the term “‘ general assent’’, so as to make 
it possible to escape from the binding effect of any rule of international law. 

We may still, I assume, regard peace as the normal relationship of 
members of the family of nations. Belligerent rights should be considered 
as concessions made by general assent to belligerents, permitting them to 
interfere to a specified, limited extent with the trade of neutrals. In coping 
with uncertainties, it will be useful to bear in mind, that a cardinal principle 
of the definition of those rights is, that they must be exercised with the least 
possible inconvenience to the neutrals. John Marshall said to Talleyrand 
at Paris in 1797: 


When any two nations shall choose to make war on each other, 
they have never been considered, nor can be considered, as thereby 
authorising themselves to impair the essential rights of those who 
may choose to remain at peace. Consequently, these rights, the free 
exercise of which is essential to its interests and welfare, must be re- 
tained by a neutral power, whatever nations may be involved in a war.? 


2See John Marshall in Diplomacy and in Law, by The Lord Craigmyle, p. 39. 
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A little later, Thomas Jefferson used some vigorous language to express 
the same thought, but speaking conservatively he said: ‘‘War between two 
nations cannot diminish the rights of the rest of the world remaining at 
peace.” * With respect to one important subject at least, the currents of 
thought of these two gentlemen flowed smoothly in the same channel. 

Are these basic principles relating to rights of belligerents to which I 
have roughly referred now so radically at variance with existing sentiment 
throughout the world that they must be rejected? Must a free hand be 
given to belligerents to interfere with neutral commerce, to the extent that 
in their judgment military necessity may require? During the World War 
such interference was effectively extended to inland commerce of some 
neutral countries. Should existing rights be expanded or contracted? In 
any process of modification, must the aim be to recognize and establish such 
a dominant position of the belligerent? These, it seems to me, are funda- 
mental questions to be decided in connection with projects to formulate a 
new system of law, either because the old one is unsatisfactory, or because 
in some manner it has disappeared. 

I find it difficult to regard the existence of law as a delusion. I am even 
unable to concur in the view that a reasonably satisfactory enforcement of 
the law is illusory. I am not in sympathy with the conclusion that attempts 
to uphold the law must inevitably result in plunging a nation into war. 

If law in relation to the exercise of rights under consideration has dis- 
appeared, then it is very pertinent to bear in mind that it is law conceding 
rights to belligerents and not law relating to rights of neutrals that is non- 
existent. The rights of neutral nationals on the high seas are fundamentally 
determined by the laws of the countries to which those nationals belong. 
Sovereign rights of neutral nations with respect to territorial jurisdiction 
and personal jurisdiction, which in a measure extends to nationals wherever 
they may be, are recognized by established principles of international law. 
Members of Congress have recently given careful consideration to various 
measures to restrict the activities of American citizens in time of war. 
Perhaps we can all agree that some useful proposals have been submitted 
for consideration. In defining rights of neutrals, we should also have in 
mind laws for the safeguarding of rights of person and property generally 
prevailing throughout civilized countries. In my opinion the principles 
underlying such laws may well be invoked as principles of the law of nations 
for the protection of rights in time of war. 


EFFECT ON LAW OF CHANGED CONDITIONS 


When some justification other than military necessity is sought to ex- 
cuse attacks on neutral trade, we are told that conditions of warfare have 
changed. Disregard of law is justified by reasoning similar to that under- 


* Policy of the United States Toward Maritime Commerce in War, prepared by Carlton 
Savage, p. 235. 
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lying excuses for infractions of treaties by an utterly unjustifiable application 
of the dangerous doctrine of rebus sic stantibus. Customary law may, as it 
should, from time to time be clarified and developed. Altered conditions 
have their effect on rules of international law as they do by slow process on 
rules of customary domestic law. But the realm of absurdity is reached 
when it is argued in effect that law may without impropriety be disregarded, 
when respect for it entails inconvenience and material sacrifice, and that 
when it is so disregarded the law disappears. New instrumentalities of 
warfare may make it inconvenient or impracticable for a belligerent to 
observe established rules of international law. That situation does not ipso 
facto abolish or alter law or justify disregard of it. The belligerent does not 
become authorized to make new rules or to act unhampered by any restric- 
tions except those imposed by himself. If a little speculation may be per- 
mitted, it would be a safe conjecture, in the light of experience, that a 
belligerent in control of the sea, would, if he should lose control and with it 
complete freedom to sell and purchase commodities, vehemently assert the 
sanctity of established rules and principles. 


PROPOSALS RESPECTING THE FUTURE ATTITUDE OF OUR GOVERNMENT 


It is true that in the frightful agony of conflict, belligerents yield to an 
overpowering temptation to ignore rules of law which it is found expedient 
to circumvent. We pity nations engaged in conflict; we condone many of 
their offenses. But I am not disposed to go so far as to say that the proper 
remedy for the chaos is hopelessly to make a renunciation of principles, 
which our Government has firmly asserted, if not always effectively main- 
tained, since its foundation. 

I dislike to conceive of the realization of a proposal that a President of 
the United States could decide that there are no neutral rights, when such 
rights are recognized by the supreme law of all members of the family of 
nations, a part of the system of our jurisprudence, with the enforcement of 
which the Executive in particular and our judiciary are charged. 

Equally unacceptable seems the idea that a President might take the 
position, that he could properly refrain from concerning himself with viola- 
tions of law; that he could, consistently with a proper discharge of his 
constitutional functions to protect rights, which accrue to the benefit of 
American citizens under international law, decide that, while rights exist, 
nothing will be done to uphold them until full play has been given to an 
offender to disregard them up to the termination of war. In matters of this 
kind there is vested in the Executive a considerable measure of discretion, 
but not an unlimited discretion, uncontrolled by basic principles of law. 

I feel constrained also to discredit the expedient of appealing to bel- 
ligerents for concessions to carry on legal activities by virtue of agreements 
made at the outset of war. I see in it the objectionable features of the alter- 
natives just mentioned as well as insurmountable practical obstructions. 


16 


I believe that, among all the obstacles that unhappily enter into the formu- 
lation of international arrangements, even the simplest bilateral agreements, 
none could be found to match those incident to the conclusion of such agree- 
ments with respect to privileges of trade with belligerent countries. One is 
readily reminded of a pertinent illustrative incident. Early in the World 
War, a belligerent government volunteered the emphatic declaration that 
cotton would be free and would not be seized, and soon after the declaration 
was made, there followed seizures of vast quantities of that commodity. I 
make use of this lone, simple illustration, not by way of adverse criticism, 
but merely as a suggestion of the impracticability of agreements such as 
have been proposed. 


OUR GOVERNMENT'S POSITION TO UPHOLD THE LAW 


There is nothing in my somewhat intensive practical experience with 
problems such as those I am sketchily talking about that prompts an opti- 
mism that might submerge Mr. Warren’s pessimism with respect to the 
observance of law in time of war. However, I do not like to vision my 
Government at this stage of its history reduced to most pitiable alternatives. 
I like to conceive its true position very differently, as I have undertaken to 
sketch it on another occasion: 4 

We are a powerful government now, capable at all times of effectively 
asserting legal rights, and of meeting the correlative requirement of com- 
plying with duties defined by international law. It seems to me that, when 
we are in a fortunate position of neutrality, free from the horrors of war, 
we may have a trust to uphold and vindicate the law through influences 
derived from the nation’s position of prestige and power. I have the 
temerity to suggest a simple plan looking to the effective accomplishment of 
these and other purposes. It is, that officials of our Government should 
ground its position, in all serious crises, and with respect to all international 
difficulties, on a rock foundation of right under the law and then stand un- 
shaken on that foundation. Right, in a broad sense, may be a relative 
term, and honest men may differ with regard to the law. But it is altogether 
feasible and not so very difficult for our country to have a foreign office, or, 
as we say, a Department of State, equipped with an adequate number of 
officials who are guided by a lofty purpose and who are experts in the law 
and practices of nations. When a strong government speaks through such 
an agency, we may have the general expectation that it will speak well, 
from the standpoint of law and ethics. There is good prospect that its firm 
stand for observance of law will command respect, although it does not 
resort to hostilities or even to a threat of force. 

It will be recalled that when we were neutral during the World War, 
the belligerents had no hesitancy in calling our Government to account, at 
times without cause I think, with respect to the observance of obligations of 

4 American Bar Association Journal, August, 1934, p. 503. 
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neutrality. When we have been at war, there has not been a dearth of 
complaints from other governments with respect to our belligerent measures. 

In my opinion a threat of war is more likely to come from a failure of a 
neutral nation to hold both belligerents to account, with equal sincerity 
and effectiveness, for infractions of the law. In such a situation, it may be 
difficult to establish against a neutral a charge of a violation of the letter of 
the law pertaining to neutrality. But the attitude of the neutral results in a 
condition of violence to the principle of impartiality. And bitterness is 
certain to be engendered in the country which feels itself the victim of an 
extremely disadvantageous position. 

I am precluded from referring to the numerous ramifications of the 
questions under consideration. It need not be observed that ideas concern- 
ing solutions of problems must take account of considerations that may be 
of equal or greater importance than those relating to the value of imports 
and exports or the desires of neutral importers and exporters in time of war. 


THE IMPERATIVE NECESSITY OF CONCRETE RULES 


I do not believe that it would be in the interest of peace, that it would be 
in the interest of civilization to expand rights conceded to belligerents, but 
rather that they should be abridged. It may be wise that some restrictions 
such as Mr. Warren has suggested should be put on our nationals in time of 
war. But Iam unable to perceive the logic of proposals that, whereas in the 
interest of peace, peaceful activities of neutrals must be curtailed, belligerent 


activities should not, and furthermore should not even be confined to limits 
heretofore prescribed by law. Against the extreme position that the activi- 
ties of war should be glorified to the extent of conceding belligerents a free 
hand, not alone to destroy the commerce of the enemy, but also that of the 
neutral, I would much prefer another extreme; I would suggest a useful, 
concrete rule limiting belligerent rights to interference with neutral trade in 
belligerent waters. The warring forces in such a situation could fight on 
the high seas and destroy each other’s commerce there as well as within 
their respective maritime jurisdictions, where they might also interfere 
with neutral commerce—if possible. The high seas would be maintained as 
the common highways, in time of war as in time of peace. It need not be 
observed that, in seeking a middle course, the dominant purpose should be 
the uncompromising condemnation of uncertainties, through which the 
application of law becomes fatuous, and international difficulties multiply 
indefinitely. 

A concrete rule such as I suggest would point the way to some realiza- 
tion of the hopeful features of Dr. Hall’s predictions with respect to the 
restoration of the structure of law following the wreckage consequent on war. 
I have in mind the predictions in the well-known preface of an early edition 
of his work on international law, published long before the World War. 
The worst of it came true. Dr. Hall said that the next war would be a great 
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one, and that it would certainly be hard. He had no doubt that it would 
be unscrupulously waged, but he also had no misgivings as to the character 
of rules that would prevail ten years after the termination of the struggle; 
those rules, he said, would be rules of ‘‘greater stringency.” 


A COMPARISON OF EFFORTS DEVOTED TO THE SETTLEMENT OF INTERNATIONAL 
DIFFICULTIES 


We are discussing long-standing problems. Their most recent mani- 
festations mock hopes and thoughts of reasonable solutions. Mr. Warren 
has truly and effectively pointed out that our differences with the belligerents 
in the World War remain unsolved. Mr. Elihu Root once said in the course 
of an impressive address that ‘‘to every controversy will apply the truth 
that there are no international controversies so serious that they can not be 
settled peaceably if both parties really desire peaceable settlement, while 
there are few causes of dispute so trifling that they can not be made the 
occasion of war if either party really desires war.’’® There is a wide field 
for a beneficent application of the principles of this simple rule of conduct in 
international affairs: principles of expediency, common sense, decency. 
However, through practical experiences, I am sadly mindful of the difficulties 
of all important international arrangements even in time of peace. But in 
order to give expression to a thought, no doubt somewhat visionary, I 
venture to suggest an odious comparison. In a report made to the Trustees 
of the Carnegie Endowment for International Peace last year, Dr. Nicholas 
Murray Butler quoted from a statement published in the Congressional 
Record of January 13, 1928, as follows: ® 

“‘ According to the best statistics obtainable the world war cost 30 million 
lives and $400,000,000,000 in property.” 

The statement proceeds to illustrations of what could have been ac- 
complished with the dissipated wealth had it been devoted to the promotion 
of economic and cultural purposes. Dr. Butler refers to the figures as of 
“well nigh astropomic proportions.” And he adds some observations 
regarding economic dislocations. Infinitely more appalling than these 
incidents of war are horrors utterly baffling to any genius of expression: the 
agonies of body and mind of the victims, combatants and non-combatants. 
But even what is contained in the statement assuredly reflects no incon- 
siderable degree of effort and sacrifice that nations make for the settlement 
of international differences by destruction and slaughter, propaganda of 
falsehoods and diplomatic moves to drag neutrals into a conflict. 

I shall not undertake to draw a comparison with the degree of effort and 
sacrifice made by governments with respect to measures to uphold the law 
of nations and to clarify and develop that law; to say nothing of an infinitely 
better application in international affairs of principles of human relation- 


5 Address at the laying of the cornerstone of the building of the Pan American Union, 
May 11, 1908. ® Year Book, 1934, p. 43. 
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ships embodied in the religious creed of every civilized nation in the world. 
A goodly proportion of the products of that effort may be succinctly de- 
scribed in the effective language used by Judge John Bassett Moore in re- 
ferring to some carefully guarded declarations in an international act as an 
‘illustration of the propensity of the human mind to seek, in glib phrases, a 
refuge from its disinclination and failure to grapple with stern realities.” 7 

After the termination of our Civil War, the Government of Great 
Britain and the Government of the United States created two arbitral 
tribunals. One was concerned with issues arising out of complaints that the 
British Government had failed to live up to obligations of neutrality during 
the war. The other dealt largely with claims of British subjects predicated 
on acts of American forces in connection with operations on land and on the 
sea. Assuredly the two arbitrations under the Treaty of Washington served 
to clarify and strengthen the law with respect to the questions with which 
they were concerned. Neither nation was humiliated by these measures. 
It might be said, as I think it has occasionally been said, although it may be 
putting it a bit strongly, that they both honored themselves by such action. 
After the World War, all the important issues were adjusted, it was said, by 
an exchange of notes between the two governments effected in 1927. 

It is interesting to indulge in a speculation as to the contribution that 
might have been made to the solution of issues that arose during the World 
War, had reasonably successful steps been taken by the two governments to 
obtain dispassionate, judicial pronouncements, the combined products of 
able and honorable judges and counsel, with respect to controlling rules and 
principles of law. 

If the measure of effort devoted by nations to war and the preparation 
for war may be said to be astronomic, then by comparison activities conse- 
crated to the maintenance of law, to peaceful processes of civilization, may 
perhaps be described as atomic. 


Mr. CHarLes Henry Butuer. Mr. President, as Chairman of the 
Executive Council, I have been instructed by that body to move for the 
nomination of the following members as a Committee on Nominations for 
offices for the ensuing year: 

Miss Bessie C. Randolph, Denys P. Myers, Irvin Stewart, John B. 
Whitton, George T. Weitzel. 

The Presipent. Ladies and gentlemen, you have heard the nomina- 
tions of the Committee. Do you desire to make further nominations? 

Mr. Freperic R. Couprert. I move that the nominations be closed, 
and that the Secretary be instructed to cast the ballot of this Society for the 
five nominees mentioned. 

Mr. Howarp T. Kinassury. I second the motion. 


7 “Disarmament: Glib Phrase or Stern Necessity?” Literary Digest, May 12, 1934, 
p. 38. 
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The PresipENnT. It has been moved and seconded that the nominations 
be closed, and that the Secretary be instructed to cast the ballot of the So- 
ciety for the nominees mentioned. Those in favor will signify by saying aye; 
those opposed by saying no. (After a pause) It is carried unanimously. 

The PresipentT. The Secretary will cast the ballot for Miss Randolph 
and the four gentlemen named. 

The Secretary. (Mr. George A. Finch.) The Secretary has cast the 
ballot of the Society for Miss Randolph, Mr. Myers, Mr. Stewart, Mr. 
Whitton and Mr. Weitzel. 

The Presipent. The members named have been duly elected as the 
Committee on Nominations. 

The Presipent. The Secretary now desires to make a couple of an- 
nouncements. 

The Secretary. I have been asked to state that the Association of 
Former Professors and Students of the Academy of International Law at the 
Hague will have a luncheon in this hotel tomorrow, in Room 128, at one 
o’clock. 

I would like also to call attention to a letter received from Mr. J. Edgar 
Hoover, Director of the Federal Bureau of Investigation, inviting the mem- 
bers of the Society to visit the Federal Bureau of Investigation in Washing- 
ton and see the various units of the central clearing house of criminal identi- 
fication data, based primarily upon finger print records, as well as the 
scientific laboratory maintained there. I have replied to Mr. Hoover that 
Saturday afternoon at three o’clock would be the most convenient time for 
members of this Society to absent themselves from our annual meeting. 
If any members would like to be shown through the Bureau of Investigation 
and will give their names to the clerk at the rear of the room, we will arrange 
for such a trip on Saturday afternoon, if a sufficient number is interested. 

The PreswwEnT. I hold in my hand a letter, under date of February 8, 
1935, from a member of the American Society of International Law, Mr. 
Frank Hinckley, of San Francisco, which, in part, reads as follows: 


Dear Dr. Scorr: 

It will occur to many that February 15 is the ninetieth birthday of Mr. Elihu Root and 
they will wish in some appropriate way to convey to him their respects and felicitations. . . . 
When our American Society of International Law has its annual meeting next April and you, 
as President, preside, this happy event of Mr. Root’s birthday will, I am sure, in your own 
fine words prompt our assembled members to offer their special tribute to Mr. Root as our 
first President and our first Honorary President. 

(Signed) Frank E. Hinckiey 


The Presipent. Does the Chair hear a motion that such a telegram be 
sent? 

Mr. Freperic R. CoupEertT. I move we send an appropriate telegram 
to our first president and our most honored member. 

(Motion seconded.) 
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The PresipEnt. It has been moved and seconded that such a telegram 
be sent. The motion is carried, and the telegram will be sent. 

Ladies and gentlemen, we shall now continue with the program with 
three distinguished speakers. The first of the victims is none other than Mr. 
Frederic R. Coudert, of the New York Bar. 

Mr. Freperic R. Coupert. Mr. Chairman, and my friends: I was 
very happy to listen to my dear friend, Dr. Scott. He is always so felicitous 
in his speech, so learned on all subjects relating to international law, that it 
is impossible to resist him; and when he wears his red Cambridge doctor’s 
gown, he is thoroughly and absolutely overwhelming. 

An old friend of mine, Dr. Burgess, a great professor of political science 
and constitutional law, many years ago remarked that a real university is a 
place where no two people ever thought alike on any one subject. And I feel 
that in our Society here we possess at least that great characteristic of a 
university. 

It is especially odd to me, to see this immense revival of interest in the 
subject of neutrality. I can not fail to remember the burning and passionate 
discussion to which that question gave rise during the days of the late war. 
And then, after it was over, men thought that perhaps it had passed into the 
limbo of oblivion, and would merely become a reminiscent historic quarrel, 
only interesting to savants and historians; yet, curiously enough, we find all 
through the land today a very great interest in the question. Why? It is 
evidently because there is a fear throughout the peoples of the world that a 
great war is going to begin again. And as we are at times—but only at 
times—a very peace-loving nation, we naturally wonder how we can keep 
out of it if the mélée becomes a very general one. Therefore, we bethink 
ourselves of neutrality. 

This present state of public opinion we must admit as a fact and con- 
sider how far it may be wise and its assumptions justified. It necessarily 
assumes that peace may be maintained by America’s refraining from all 
coéperative efforts involving legal responsibility directed toward assuring 
such peace, and that the traditional policy of neutrality will, in the event of 
a future general war, keep the American nation clear of conflict however 
general. It is this basic assumption that I now challenge. 

In the early days of the Republic, America was dragged into the titanic 
struggle between England and the France of the Revolution and Napoleon. 
No Presidents could have striven harder to avert war by every possible 
means than Jefferson and Madison. No men were more peace-loving or 
possessed in higher degree the respect of the people, and yet, they failed in 
their efforts. No one could have striven harder than President Wilson, 
sometimes in the face of fierce criticism, to maintain the neutrality of the 
United States. As early as September, 1914, with a keen, historic, insight 
and prophetic vision, he remarked: ‘‘Madison and I are the only two Prince- 
ton men to become Presidents. The circumstances of the War of 1812 and 
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now run parallel. I sincerely hope they will not go further.’”’ On the one 
hand came the British trade measures seriously hampering American trade 
everywhere on the high seas, and, on the other hand, the novel and appalling 
submarine campaign of Germany destroying American lives and property on 
the lanes of ocean travel. Early in the war it had become only a question 
of time when America would be forced to take one side or the other, and the 
government and public opinion were insistent upon maintaining the tradi- 
tional rights of neutral trade upon the high seas. 

Now, I have a feeling that most of the discussion is really of a highly 
academic character. And my reason for thinking so is that we are trying 
to predict the unpredictable future. The only things that do not happen 
are the things that we expect. We expect a war, but cannot know when, 
how, or between whom. Yet, we are hoping by legislation to provide for 
those unknown contingencies. It is a form of prohibition-mindedness, and 
we think we may, perhaps, be able to keep ourselves perfectly peaceful in a 
warring world by some kind of fool-proof neutrality. 

Now, my good and honored friend, Mr. Warren, started all this noble 
quarrel. And at least he has not failed, because it has kept us busy arguing 
about it. It has led to a great many newspaper and magazine articles, and 
it has shown the wide diversity of opinion on the part of those who give the 
matter thought. 

My own belief is that conditions have changed so very much that it 
would be impossible at this present time to hit upon any definite policy 
which could be safely, wisely and honestly translated into legislation. Tak- 
ing up seriatim the suggestions that have been made, I begin with my 
friend, Dr. Scott, who emphasizes in persuasive terms the necessity of curb- 
ing the munitions traffic. 

I agree with him that often it is a bad business; that it foments war; 
that there cluster about it a number of men whose business it is to aggravate 
international quarrels. Yet I can not but think that the munitions business 
has been enormously exaggerated. If I remember my history rightly, the 
munitions factories were not particularly active nor pernicious during the 
American Revolutionary War, and if I am correct, there were no more than 
three thousand soldiers and practically no munitions in the United States 
when the Cjvil War occurred which, up to that time, was the greatest war 
perhaps since the wars of Caesar. 

Therefore, I can not feel that a mere curbing of the munitions business 
will lead to any certain peace. I do think that the Executive ought to have 
wider discretion as to the exporting of munitions. I remember many years 
ago, when I was a young and budding attorney, a gentleman who did a large 
export business in South America. He spoke to me about certain troubles 
there, and I said, ‘What do you do in case you have a contract and the 
government does not live up to it?” And he said, ‘Well, we change the 
government.” 
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“How do you change the government?” 

“Why,” he said, “by sending about five thousand old muskets to the 
opposition down there; and then our contracts can be made to go along quite 
comfortably.”’ 

I think situations of that kind might be met by Dr. Scott’s suggestion, 
but that great war situations are created by the munitions business I do not 
believe, nor are the great underlying causes which make for war influenced by 
it. Several other methods are suggested. 

The first proposition brought out so clearly by Mr. Warren is that 
neutrality is a dangerous thing. Standing upon our neutral rights, we are 
apt to be brought into collision with either one of the belligerents or the 
other and, therefore, forced into the war. It must not be forgotten that 
when we were a small nation of some four million people, with most pacific 
Presidents, Jefferson and Madison, who made every endeavor by embargoes 
and other means to keep us out of war, we were nevertheless brought into the 
titanic struggle between Napoleon and Great Britain. 

Let us rid ourselves of cant. There are two ways of handling the situa- 
tion arising out of a general war affecting our commerce upon the high seas 
and abroad. Some suggest that we surrender all neutral rights; that we 
close ourselves up within our borders, and that we do nothing to offend a 
belligerent. To my mind that is impossible. The American may have 
certain qualities, but the last quality he has is that of a tortoise. The 
tortoise is an intelligent, patient animal; it has a shell in which it can enclose 
itself in complete isolation; it need have no relations with the outer world. 
The United States and its people can not do that. America’s rights and 
interests—moral, material and cultural—now extend to the whole habitable 
world, and to the two frozen poles besides. I suggest that a far better 
analogy is that of the eagle, and that when the time comes the American 
people, unless some dictatorial power can muzzle all free discussion and close all 
newspaper shops, will not remain indifferent to the merits of a great struggle. 

We have, after all, been discussing this neutrality question in an abstract 
and a metaphysical fashion. Let us make the discussion somewhat more 
concrete and personal and we will elicit more interest and perhaps even more 
intelligent treatment of the subject. The freedom of the seas and neutral 
rights is mainly an Anglo-American question. It was so in the last war, and 
if there were another war which was a general war involving Great Britain, 
especially as a mandatory of the League of Nations, it might again be ex- 
actly the same thing—an Anglo-American question. 

Take the actual case of an aggressor violating all of its covenants under 
the League of Nations Covenant, also refusing to live up to the Kellogg Pact 
and having sought redress by direct violence; I do not mean to go back to 
historic discussions and ask what wrongs were committed in the time of 
Louis XV, or even twenty years ago; but take a nation today acting in viola- 
tion of the direct contract with us and refusing arbitration on any of the 
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pacific methods, but insisting upon war. I say that the American people 
would not be neutral in mind, and that if Great Britain and the other sea- 
Powers were called upon to blockade the ports of such a country they would 
not insist upon enforcing their neutral rights. 

Therefore, it is impossible beforehand to say what we will do. The 
only thing that we can do is to remain perfectly free and independent, free 
if we think it is right, free if we think our great covenants and our contracts 
and our stipulations and our higher morality require it, free to join with the 
nations of the world against an aggressor who would try to destroy our 
western civilization, and free, if we are entirely indifferent, to enforce or to 
surrender what neutral rights we may have. 

The only possibility of avoiding war is through codéperation. The 
failure of the Naval Limitations Conference, by reason of the intransigent 
attitude of Japan, makes the time particularly opportune for strengthening 
that Anglo-American coéperation which can do so much for the maintenance 
of general peace. That codperation I believe to be the most important goal 
to be striven for by those who are desirous of preventing our very inter- 
dependent civilization from again stumbling into a general war brought 
about by the chauvinism of one or two powerful nations acting under the 
pressure of a militaristic and quasi-religious fanaticism. 

I do not consider that the “Freedom of the Seas,” in the sense that it has 
been traditionally contended for by the United States, should since the 
making of the League Covenant and the Paris Peace Pact be accorded to an 
aggressor, but I hope that an understanding may be reached between the 
United States and Great Britain to the effect that if the navy of either coun- 
try were called upon to act against an aggressor, by which I mean one who 
has violated the League Covenant and the Paris Peace Pact, the other nation 
would not in any way interfere with the nation called upon to act against 
such aggressor, and the rules imposing limitations upon sea action should 
not be insisted upon as in the ordinary case of lawful warfare, as understood 
before the Paris Peace Pact and the Covenant. 

Until we have had a considerable amelioration of human nature, I do 
not for a moment contend that war, either civil or international, may be 
abolished from the earth; but just as the United States and Canada have, 
through coéperation, been able to maintain the longest and most unarmed 
boundary lines, so I believe that a foreign policy in the United States aimed 
at codperation with the members of the British Commonwealth of Nations 
would greatly tend to peace and would minimize the danger of local conflicts 
becoming world catastrophes. 

I firmly believe that the great mass of the world’s people desire peace. 
Shall we, through defective organization among them allow a small minority 
to throw the world into chaos and decadence? 


The PresiwentT. The next speaker is Professor Edwin M. Borchard, of 
the Yale Law School. 





25 


Professor Epwin M. Borcuarp. I am entirely neutral in this quarrel 
between Dr. Scott and Mr. Coudert. And, as opposed to the professed 
belligerency of Mr. Coudert, I believe that neutrality can preserve peace, at 
least for the neutral. 

Francis Wharton once wrote a paper which is in the Department of 
State, Iam told. When apprehensions were expressed that the American 
Constitution was failing and breaking down, he said: “What is primarily 
needed is to remove the patches from it.”” That is all that is wrong with the 
international law of neutrality. We need to remove the patches that were 
put on it during the war years. I therefore agree entirely with Mr. Nielsen 
when he says you can not maintain neutrality if you are not impartial in 
dealing with both belligerents. That is the fundamental principle of neu- 
trality—the impartial application of rights and duties. 

Neutrality, until the new dispensation of recent years, was regarded as 
one of the great means of national and individual self-preservation. Switz- 
erland does not exist today because of its power but because there is such a 
thing as the law of neutrality. Without that safeguard of neutrality, I don’t 
know how many existing nations would still be in existence, for under the 
primitive régime—which those who oppose neutrality are doing their best to 
restore—states that are not with us are against us, and all can be forced into 
war and destruction. There would be a few great powers which would 
probably be in more or less continual war, and what we would have to fear 
from them would be the elimination of the white race. That is not so very 
far away, perhaps, if belligerent rights or belligerent claims are alone to be 
respected, and neutral rights are to be abandoned. Some of the implications 
I have heard here lead me to believe that some such result seems to be con- 
templated. I think that would be very unfortunate. The statesman must 
prepare the conditions on which human existence is founded and rests. In 
late years there has grown up a popular fashion to regard conflicts of national 
interest as moral issues, as of old they used to think of disease. In the light 
of modern economic competition, of excessive birth rates, of the maldistri- 
bution of natural resources, this seems hardly rational. I think it super- 
ficial to regard all wars as creating moral issues and to stake a system on 
that principle. Thatisnotsafe. I think it much safer for mankind, if these 
diseases do break out, to confine their ravages as narrowly as possible. And 
as I am interested mainly in the United States, I think it very desirable that 
the United States make its contribution to sanity and order in the world by 
remaining out of foreign wars. What you mainly need is what Mr. Nielsen 
suggested—first, know the law, and have the capacity and intelligence 
to maintain it. If you do not know how to maintain your neutrality, of 
course, you are going to be dragged into foreign wars by those who want 
you in. 

Now, there is nothing to prevent you from being unneutral if you want 
tobe. Ihave said before, there are fewer restraints on national suicide than 
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on individual suicide. Any nation is free to go to war whenever it chooses, 
more or less. But it has to take the consequences. 

I am inclined to agree with Mr. Coudert that we do not need, perhaps, 
any new legislation. The existing law, which has come to us over a de- 
velopment of six hundred years, is not at all so uncertain as it has been rep- 
resented to be. The law of the future is not found in the violations of the 
past. These things have happened before. There was as much violation of 
law in the period from 1792 to 1810 as there has been recently. But we 
recovered a sense of legality. Has the world abandoned its hope of recover- 
ing its respect for law? Is not peace any longer, as Mr. Nielsen says, to be 
the normal relation between states? If we expand belligerent rights, if we 
regard every war as a great moral issue, in which all nations must take sides, 
perhaps that is true, and peace will no longer be the normal relation between 
states. But that is not a very healthy prospect for humanity or the United 
States. 

Certainly, neutrality is not an insurance, especially against incompe- 
tence. The modern steamship is one of the safest devices I know of; but it 
can not guarantee you against a Morro Castle disaster. We do not throw 
away life preservers because some people do not know how to use them. 
Neutrality, however, is one of the most effective legal instruments we have to 
preserve sanity and a reasonable amount of social order, to avoid overthrow 
of the economic system, and to prevent a conflagration from engulfing the 
world. It has been a useful instrument down to modern times, if I read 
history correctly, and I do not see why it can not continue to be so. I find 
no suggestion in responsible quarters in Great Britain that they have any 
doubts about their ability to remain neutral when they want to be. Why 
should we be so hopeless about the capacity to determine and defend the law, 
just because of the late war? Most wars are not like world wars, anyway. 
We have been perfectly able to keep out of most wars, and probably will be 
again. Weare neutral in the wars now being fought, in the Chaco and in the 
Far East. 

The chances are strong, in my opinion at least, that Great Britain will do 
its best to stay out of another European war, should there be one. I am not 
hopeless about our capacity to establish and maintain the law of neutrality. 
We probably could have done it the last time, had there been a desire so to 
do. Of course, when there is no desire to remain out of war, neutrality is no 
protection. We did not get into all of our wars, even in 1812 or 1917, 
because of the freedom of the seas principle. If you read the record with 
a little sophistication, you will see that both in 1812 and 1917, it was 
merely an excuse for launching into an enterprise we wanted to enter. 
See Turner’s The Frontier; Pratt’s Expansionists of 1812; and Millis’ The 
Road to War. 

I am inclined to share Mr. Coudert’s view that the munitions traffic as a 
source of our difficulty has been greatly exaggerated. We often try to find 
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scapegoats for our own inadequacies. I don’t want to whitewash them. 
There is no necessity of doing that. 

In the last war, without any change whatever in existing rules of inter- 
national law, we could have kept American citizens off belligerent merchant 
ships. The persons on board and the property on board ships take their 
protection from the flag it flies. We should have known and abided by that 
well-established principle. Very few American ships or American lives on 
them were lost before April, 1917. We were perfectly able to stop New York 
from being used as a base of naval supplies for the German warships out at 
sea. You do not need special statutes for that. All of those safeguards 
against entanglement were possible. We could even have prevented the 
export of munitions had there been a real desire to remain neutral, and to be 
impartial as against both belligerents. It would have been perfectly possible, 
and it is now under the existing rules of law. 

These proposed amendments, in my judgment, are merely designed to 
clarify the legal position for the Department of State, and to express the 
views of the Congress as to how we interpret our neutral duties and rights, 
either under international law or municipal law. 

I am not at all worried as to our capacity to maintain American neutral- 
ity in the event of a foreign conflict if, first, we want to maintain neutrality, 
and secondly, if we are properly equipped in the Foreign Office, as Mr. 
Nielsen puts it, to assert it, because we have much greater physical capacity 
today than we have ever had before to make our voice felt when we speak on 
the side of law. 

We have mentioned the uncertainty of the law of neutrality. I can 
cite several departments of constitutional law, such as the contract and due 
process clause, that are even more uncertain than this department of inter- 
national law, in my opinion. 

To be sure, the airplane and submarine present new problems. The 
law, following life itself, moves on; facts change. But there has been no 
fundamental disruption in the underlying conditions between belligerents 
and neutrals, between the belligerents’ rights to conduct military operations 
without neutral military aid to his opponent, and the neutral’s right to trade 
in non-military goods. That is a simple and elementary principle, and I 
think it is possible to apply that principle, even under existing conditions, 
which are not so markedly different from what they have been in the past. 
International commerce is still largely sea-borne. If neutral rights are 
abandoned to the belligerent controlling the sea, the neutral risks reprisals 
from his opponent and embroilment in the war. Far greater safety lies in 
not abandoning legal rights, maintaining honesty and impartiality toward 
both sides, thereby winning respect from both and peace for the nation. 


The Presment. Mr. Charles G. Fenwick, Professor of Political 
Science, Bryn Mawr College, will conclude the discussion. After his address, 
the matter will be open for discussion by the members of the Society. 
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Professor CHARLES G. Fenwick. No member of the Society who has 
attended the meetings in recent years will expect me to come within a mile 
of agreeing with my brother Borchard. On various occasions I have pointed 
out what seemed to me to be the inconsistencies and paradoxes of the 
so-called Law of Neutrality. Some two or three years ago I formulated 
‘Rules for Being a Good Neutral,” and, if the Chairman will remember, one 
of those rules, and the leading rule of the seven or eight, was that while you 
are a neutral keep a sharp eye as to who is going to win the war; and then 
when you come into the war, as you inevitably will, be sure to come in on 
that side. 

I need not go back to those inconsistencies and paradoxes. I think 
they are made more glaring by the recent discussion of neutrality, which 
shows that those who believe in neutrality are hopelessly at variance as to 
how to maintain it. 

In the presence of a great crisis such as the world is going through at 
present, when we seem to be drifting back into the old anarchy and war 
clouds are over Europe, it is high time that international lawyers of the 
world come back to general principles. 

We know that neutrality developed under a conception of war that ex- 
isted down to 1914. War was an exercise of a so-called right of self-help, a 
right which you exercised when you felt it was expedient to do so. The 
community of nations at large exercised no control over the situation. 
When the war broke out third states declared their neutrality, unless they 
had some personal interest in the quarrel. 

When I hear Professor Borchard say that neutrality is a contribution to 
sanity, to law and order in the world, I can not imagine, Mr. Chairman, 
what he hasin mind. In 1914, when we looked across three thousand miles 
of water, was it sanity that we beheld, was it law and order in the world, 
or was it rather the culmination of international anarchy, into which we 
were dragged perforce? ; 

Mr. Chairman, in the year 1919, when the struggle was over, new prin- 
ciples of international law were developed. Those new principles of inter- 
national law seem to me so fundamental that for the few moments allotted 
me I am going to call your attention to them once more, well known as they 
are. 

Those new principles were, first, that the whole body of nations is col- 
lectively responsible for the maintenance of peace. Those new principles 
were that disputes between nations must hereafter be settled by arbitration, 
not by leaving each nation to be the judge in its own case. Those new prin- 
ciples were that defense of national independence was to be by the codépera- 
tive action of the whole community, not by leaving each individual state 
dependent upon its own resources. Those new principles were that the 
common interests of the whole community of nations were to take precedence 
over the interests of the individual members. Mr. Chairman, these new 
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principles were all embodied in the conception that the nations constituted 
as a body a common family, with common obligations as a family. 

Now, I need not say—it is obvious to us all—that those principles which 
we sought to embody in the new framework of 1919 have failed us. Nobody 
can pretend that they have successfully averted war or the threat of war. 
But because certain principles are not found workable under certain condi- 
tions, the very unfortunate conditions that followed in the wake of the 
World War, is that any reason to repudiate the principles? Are we to turn 
our backs on those fundamental principles of law, without which there can 
be no peace, without which anarchy is inevitable, simply because under the 
particular conditions under which we tried to put them into operation, 
conditions which were the aftermath of the World War, were not conditions 
for their successful operation? What kind of international lawyers are we 
if we forget the principles because of the circumstances which made them 
unworkable? 

Mr. Chairman, I repudiate the conception that when the community of 
nations—if it can be brought to do so—shall take common action against 
an aggressor the United States is to remain neutral. I am not suggesting 
that we go like crusaders, like evangelists, as Professor Borchard puts it, into 
each and every war single-handed, and try to settle quarrels in every part of 
the world. There is no suggestion of that. Those who talk about entangle- 
ments and commitments are simply dragging a red herring across the trail. 

The proposition is simply this: If a war is to be no more than self-help 
between two nations, and the community of nations says, ‘““Hands off,’ I 
do not propose that the United States do anything else than remain as good 
a neutral as the circumstances will permit. But when the community of 
nations is trying to take common action against an aggressor, when the 
community of nations is trying to define an aggressor, when the community 
of nations is trying by its collective power to establish law and order in the 
world, the United States can not be neutral. 

That is the meaning I attach to the statement that neutrality is over. 
I do not mean it in the sense of rushing into every fight; I am repudiating 
the principle of neutrality in the presence of an organized community trying 
to maintain peace. And I stand behind every word Mr. Coudert was saying 
at the close of his address, which unfortunately did not have time to develop 
sufficiently. 

The time has come in the history of the world when we must put an end 
to war, or war will put an end to us. And war today is not even the war of 
1914. The airplane has changed the whole situation. In three weeks more 
destruction can be done to London, Paris, Munich, Berlin, Rome, and every 
other capital than could have been done in thirty years in past wars. It will 
not do to stand aside as neutrals and assert our indifference to the great 
principles of law and say that sooner or later our European neighbors will 
learn better. We must codperate now. We must, at least, not obstruct the 
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common action of the community. It must be the declared policy of the 
United States tomorrow that if common action can be taken by the whole 
community of nations by economic pressure to bring an aggressor state to 
terms, the United States will at least not obstruct that common action. 

I would, indeed, go much further. I would say we might codperate in 
consultation beforehand, and try to determine the elusive aggressor. I 
admit the difficulty of the problem. But, Mr. Chairman, in times of crisis 
like this we can not dismiss the whole situation by saying that it is too 
difficult to determine the aggressor. 

Mr. Chairman, international lawyers must face that problem. There- 
fore, when we discuss this question of neutrality we must always do so with 
the thought in mind: How will our policy today affect those great principles 
of international law which must prevail some day if the world is to be saved 
from anarchy? 

The Presiwent. The program of the evening, so far as it is stated in 
the program, isended. Weshall be glad to hear from any member who cares 
to speak upon the topic for the space of five minutes. 

Professor ELLERY C. Stoweiu. I ask that Mr. Garner say a word or 
two. 

Professor James W. GarRNER. There is only one point about which I 
should like to say a word or two, namely, the suggestion made here by my 
friend Professor Borchard that the law of neutrality, the law of maritime 
warfare, is settled and definite. On the contrary, Mr. President, I venture 
to say that no one can say today what the law of neutrality requires or what 
it forbids. This is a branch of international law which has been developed 
through the centuries. The practices in different wars have varied, as 
conditions have changed; the practices of nations have varied, depending 
upon whether they were neutral or belligerent. Our own practice has been 
inconsistent. Some of the things which we protested against in 1915 and 
1916 we did as a belligerent during the Civil War, and we did as a belligerent 
after we had entered the World War in April, 1917. 

Now, there was 2 great deal of argument between the United States and 
neutrals during the Civil War over these questions, but no decision was ever 
reached, no rules were ever adopted and incorporated in conventions. And 
as for the World War, the controversy was more irritating and more danger- 
ous. In fact, there is still some controversy as to whether we went to war 
with the right belligerent in order to uphold the extraordinary claims which 
we put forward as a neutral. And when the end of the war came there was 
no agreement as to who was right in this controversy, the United States or 
Great Britain. And those questions still remain unsettled. 

Senator Borah proposed three or four years ago that a conference of the 
Powers be called for the purpose of trying to reach an agreement as to what 
is or should be the law of maritime warfare, including the law of neutrality. 
But at that time the feeling throughout the world was so strong that wars of 
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the future seemed to be so remote that it would be a waste of time to under- 
take to reach agreements on these points of controversy. At the time I 
shared that view. But I must confess that I have changed my mind some- 
what, or perhaps I might say conditions have changed. These questions 
are still unsettled. And I venture to say that throughout all of that con- 
troversy we had with belligerents in 1915 and 1916 no man could say 
dogmatically what the law of neutrality was. And that is the situation now. 
I say it is unsettled, and if there is anything we need in the law of war more 
urgently, in my judgment, it is an agreement on some of these points. And 
until we reach an agreement as to what the law is, I hardly see how we can 
make any definite pronouncements as to what the law of neutrality requires, 
and what it forbids. 

Mr. Chairman, I may be wrong in those views. I have given a great 
deal of time to a study of this question, and I feel perfectly confident that 
the whole matter of the law of neutrality is in a chaotic state. And I have 
no sympathy with those who make general and sweeping charges against the 
Allied Powers during the war for having violated every rule of neutrality. 
I do not see how you can uphold such charges in view of the unsettled state 
of the law at that time. 

The PresipENT. Is there any further discussion from the floor? 

Professor Francis DeAx. Mr. Chairman, the only reason I want to 
take about two minutes is that I was very much surprised to hear some of the 
statements which were made by my brother Fenwick. Those members of 
the Society who have attended the meetings of the past few years know also 
that Mr. Fenwick and I are about ten miles apart on what he says. The 
burden of my argument is that I do not believe that we have any new prin- 
ciples of international law since the war. I think those principles which 
you enumerated, and which for lack of time I shall not repeat, existed be- 
fore; or if they did not exist before, they do not exist today. If I under- 
stand you correctly, you have no patience with any of the old notions, if the 
issue involved is the maintenance of peace by the collective actions of the 
nations. Before I would accept that proposition, Mr. Fenwick, I would 
like to ask you how do you maintain peace? Because what you are advo- 
cating is the ‘‘enforcement”’ of peace, and I do not think peace that is en- 
forced is really peace. 

Professor H. Mitton Cotvin. I wonder, Mr. Chairman, if sometimes 
when we seem to be so far apart it is not because of the use of two different 
words, or the use of language which means one thing to one speaker, but 
another thing to another speaker? 

The Spanish have a way of distinguishing between broad general 
principles and enumerated laws by calling one the derecho or general law, 
and the other ley or body of detailed rules and regulations under the derecho. 
The French and other Latin languages have a similar way of expressing 
the same but Anglo-Americans oftentimes confuse the two. 
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If we speak of the principles or derecho of neutrality, then certainly they 
have not been changed; and certainly the principles of neutrality as laid 
down in international law have not changed. However, that which we 
might term the rules and regulations under the derecho or droit of interna- 
tional law are bound to change from time to time as they are in any system. 
As an example, we have the general law, or the principles of law, that con- 
traband is not protected. But what iscontraband? And when you ask the 
question ‘‘What is contraband?” you are dealing with rules and regulations. 
And without changing the principle in the least, you still have a doubt as to 
what is contraband. 

And now, when the whole population is at war, instead of just the 
military segments of the population, and everything that can be shipped, 
almost, is a contribution toward winning the war, then there is nothing left 
that is not contraband. And when there is nothing left that is not contra- 
band, there is nothing that merits the protection of the neutral. And you 
can still be a neutral, and not be under obligation to protect scarcely any- 
thing that can be shipped to the belligerents. And it seems to me, broadly 
speaking, that Mr. Warren’s article upon which all of our argument has been 
based, comes down to the recognition of the fact that we must throw over- 
board many of our past rules and regulations and still retain the general 
principle of neutrality. 

Mr. Howarp THayer Kinesspury. Mr. Chairman, what the last 
speaker just said emphasizes, to my mind, what is so often a factor in all 
discussions such as this, that much of our difference of opinion seems to arise 
from the fact that we use the same words or the same concept in very dif- 
ferent senses. When we speak of the law of neutrality, do we mean what we 
consider the law of neutrality to have been up to the present time? Do we 
mean what we think it is today? Do we mean what we think it ought to be 
today, or what we may hope or fear it is going to be in the presence of another 
great war or world conflict, if one should come? They are all very different 
things. 

It is one thing for a very strong nation to be neutral when two small, 
weak nations, in a remote part of the world, are fighting; but it is another 
thing for any one nation to be neutral when nearly all of the rest of the world 
is at war. Rules that might be appropriate or effective in one case would 
not be effective in the other, no matter how appropriate they might be. 

When we say “neutral,’’ do we mean the right to stay out of a war and 
mind our own business, or do we mean the right to trade with either one or 
both belligerents and to make as much money as we can out of both; do we 
mean the enforcement of neutral rights, or the observance of neutral obliga- 
tions? When we speak of governmental enforcement of these rights or 
obligations, do we take into consideration the fact that if the financial re- 
wards of breaking the law are sufficient, it is very likely to be broken, no 
matter how vigorously an attempt at enforcement is made, as just proved 
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by the results of a certain experiment which was described as “noble in pur- 
pose.” 

So it is almost impossible as a mere matter of theory to lay down any 
stated rules, principles or ideas which we would consider appropriate, and 
which could be made effective. 

To revert to what another speaker said, if there is any possibility of 
working out an international convention which would define certain funda- 
mental principles of neutral rights and neutral obligations, and to which all 
of the signatories would pledge themselves, then we should really make a 
great step in advance. And a Society such as this’ might do a very great 
work by attempting to prepare some such international convention. 

The Presipent. I was going to ask Mr. Warren to say a word. 

Mr. CHARLES WARREN. [I should not have arisen nor come forward at 
this time, because I preferred to wait until the conclusion of the discussion 
which is going to continue tomorrow on this very subject, but unfortunately 
I am leaving tomorrow for California, and I shall not be able, therefore, to 
conclude the discussion. 

I simply want to make this observation. I was delighted that Mr. 
Coudert said that I had some hand in starting all of the trouble. Iam not in 
the slightest concerned as to whether Mr. Coudert or Professor Borchard or 
any others agree with me. The thing that is necessary is to get people 
thinking on this subject, and get them to make up their minds as to what 
they want to do before we get into trouble, and not wait until after we get 
into trouble to determine upon a policy. 

Professor Borchard says that we could perfectly well have kept out of 
the last war if we enforced our neutrality properly. I wish we had had 
Professor Borchard in the Government at that time. It would have saved 
us a great deal of trouble. 

And Mr. Nielsen says that we are a great nation now. My thought was 
that we were a great nation in 1914. He says we are a great nation now; we 
should take our stand on our rights and compel the belligerents to comply 
with our view of the rights. And I agree. But what you men here must 
discuss tomorrow is: How? How compel the belligerents to comply with our 
views of the rights? How do that except by running the risk of getting into 
the war? 

And I wish you would discuss a concrete thing, and not a general prin- 
ciple, because the Congress and the people of this country are going to 
discuss concrete things, and not broad general principles, much as you 
gentlemen here may like to confine the discussion to that. 

And let me ask you tomorrow to take the concrete issue that people in 
this country want to derive excessive profits from trading with belligerents. 
And Mr. Nielsen says we have a perfect right to have them do so. And I 
would like to have you gentlemen discuss tomorrow how you are going to 
convince the belligerents that we have a perfect right to do so, because that 
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is the question that is going to confront you in maintaining your neutrality. 
It is all very well to say to take your stand on the right and compel the bellig- 
erents to acknowledge that they are wrong. We tried it; and we got into 
the war. And if we try it again, we are going to get into another war. 

And I come back to what I started with, Mr. Chairman—how? 

The PresipEnT. Ladies and gentlemen, is there a desire for further 
discussion from the floor? 

Mr. Frep K. Nretsen. Mr. Chairman, I suppose I ought not take any 
more time. Mr. Warren said we should not deal in generalities. That is 
true. But it is very hard to make a diagnosis in twenty minutes, and then to 
undertake also to give a cure-all prescription in part of that twenty minutes. 
Of course we have all dealt with generalities in the brief time allotted to us. 
I hope I did make one or two concrete suggestions. 

- As to the matter of profits, I really think that we take too narrow a view 
of the subject under consideration, if we take account mainly or exclusively 
of the financial value of exports and imports. 

“What are the belligerents going to do about it?” I think Mr. Warren 
asked. Perhaps he did not say that exactly; but I am probably quoting him 
as correctly as he quoted me. Well, what do the belligerents do about it? 
Great profits were made in sending munitions from this country. And I 
agree with Dr. Scott about the sale of munitions to belligerents. Operations 
of that kind were rather repulsive at the time they were going on. But 
where was the big profit made in the last war? How was it made? It was 
made, of course, by sending munitions on a large scale, and sending food and 
clothing to the Allies. We did not stir up any friction with the Allies by 
sending great quantities of instruments of death, and clothing, and food to 
them.. When we went into the war and also could lend them money without 
being un-neutral, we did not create any friction with them. It did not 
create friction to send things to those belligerents. What did create friction, 
of course, was that we also wanted to send some commodities to neutral 
countries adjoining Germany, and the Allies did not want us to do that. 
They thought such commodities might get into Germany. That is what 
created the friction. We must also, I think, take account of exports from 
belligerent countries. Our people in this country wanted some things which 
were vital to them, but Great Britain would not allow them to come out of 
Germany. 

Now, if I might take just one minute more, there is something I heard 
which I did not like to hear. I am surprised to hear it come from a very 
scholariy member of this Society, Professor Garner, an intensive student. 
He has given much study to these problems. After we became a belligerent 
in the World War, we did the same things we complained about the Allies 
doing before we went into the War, and we did the same things in the Civil 
War, we are told. 

Now, let me ask this question. In all kindness, and with no purpose to 
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defend the diplomacy of our own country of recent years, what contribution 
is there to the clarification of the law on this subject in declarations of this 
kind? I mentioned three broad groups of belligerent rights—the right of 
visit and search of neutral vessels, rights pertaining to blockade and rights 
pertaining to contraband. We had no occasion to exercise those rights. 
Our country does not lie between and separate the neutral countries and the 
belligerent countries. I do not speculate on what we would have done had 
we been a belligerent, and had our country been situated where England is 
situated. And how can we say properly that we did all of these things, when 
it must be known that we had no occasion to exercise any of these bellig- 
erent rights? How can you say that we seized, for example, thousands of 
cargoes, neutral cargoes, when we did not seize a single cargo? How can 
you say that we seized hundreds of ships, when we did not seize a single ship? 
How can you say we repudiated our contention about search exclusively on 
the high seas, and our objection to seizure in port, when we did not seize a 
single ship on the high seas or in any place else? How can you say that we 
did objectionable things after we went into the war in 1917 as to prize court 
proceedings, when there was not a single adjudication in a single American 
prize court? 

So much for that. I have about one minute more. 

‘‘We did the same things in the Civil War,” it is said. How could we 
do the same things in the Civil War, when our country was located not 
between belligerents, but adjoined the Southern belligerent? What did we 
doin the Civil War? President Lincoln early in the war declared a blockade; 
and he maintained an effective blockade. And our Supreme Court spoke on 
the nature of that blockade. While I am rusty on these so-called Civil War 
cases, I do recall that in the Peterhof case the Supreme Court said our block- 
ade did not apply to the mouth of the Rio Grande because that would result 
in a blockade of a neutral port. The right of blockade is a right which a 
belligerent has by virtue of the exercise of the power of his ships on the sea. 
And, as Mr. Jefferson put it in an early day, they appropriate a part of the 
sea. But ships can not operate on land. And in the Peterhof case, our 
Supreme Court relied on English precedents which, of course, were not very 
comfortable some years later, pointing out that ships could not violate the 
right of blockade and interrupt the transportation of goods through Holland. 

The Prestpent. If there is no further discussion, the Chair will 
declare the meeting closed. 

(The meeting thereupon adjourned at 10:05 o’clock p. m.) 





SECOND SESSION 
Friday, April 26, 1935, 10 o’clock a. m. 


The meeting was called to order at 10:00 o’clock a. m., President James 
Brown Scott presiding. 

The PrEesIpENT. Ladies and gentlemen, this morning we have a session 
devoted to a phase of neutrality which could not very well have been dis- 
cussed from this standpoint before the World War. The first paper will 
be presented by Mr. Josef L. Kunz, Professor of International Law in the 
University of Toledo. The topic is, “The Covenant of the League of 
Nations and Neutrality.” 


THE COVENANT OF THE LEAGUE OF NATIONS AND 
NEUTRALITY 


By Josnr L. Kunz 
Professor of International Law, University of Toledo 


Since the World War the “crisis of neutrality” has become a well- 
established phrase. But this phrase has two different meanings: It means, 
first, that the law of neutrality, especially in maritime warfare, broke down 
in the World War and did not protect the neutrals. But it contains also a 
new ideology. Neutrality, it is said, is no longer possible in fact, and no 
more desirable in law. Neutrality, it is stated, belongs to a past period of 
international anarchy and has now no place in a reorganized world of inter- 
national solidarity. 

In consequence of this new valuation, the law of neutrality has been 
neglected in Europe in practice and theory—and Europe looks particularly 
at the Covenant of the League of Nations. On the other hand, in the 
United States, a struggle over neutrality, centering around the Pact of Paris, 
is going on between two opposed schools of thought: the pro-neutral and the 
anti-neutral school. This new ideology has given rise to two very different 
conclusions. The first is: there showld be no more neutrality. This is 
clearly a political postulate de lege ferenda. Here a real struggle of opposite 
opinions is possible and scientifically legitimate. Here we are in the do- 
main of subjective opinions—and the answer in the affirmative or in the 
negative will depend on political opinion, on the whole Weltanschauung of 
the speaker or writer. This political problem is again handled differently in 
different proposals: either from a long-time or a short-time point of view, 
as a maximum or a minimum program; either from the standpoint of the 
world, on truly international lines, or from the standpoint of the advantages 
or political possibilities of a certain State. And apart from these different 
methods of approach, even the anti-neutrals do by no means present a united 
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front. The radicals stand for the abolition, the end of neutrality; the more 
compromising stand only for a modification of neutrality—strict neutrality 
in military and “‘partiality” in economic matters. 

But from the new ideology a second and very different conclusion has 
been drawn—there is no more neutrality. This statement pretends to be a 
statement of the law in force. 

From a political standpoint, I consider it a matter of course that in a 
highly organized international community there is no place for war, the pro- 
cedure of a primitive family of nations—and without war, no neutrality. 
But the higher organization is the necessary precondition. This higher 
organization we have not yet achieved, but I am of opinion that the League 
of Nations is the beginning. That is why I have been from the first moment 
and continue to be a believer in and a strong protagonist of the League. I 
consider the continuance and progressive development of the League as an 
indispensable necessity. I not only hope, but I am firmly convinced, that, 
in spite of the difficult actual situation of the world, the League has come to 
stay. 

But this paper calls for the task of a jurist—the objective statement of 
the law in force. Proposals for what the law of neutrality should be are 
perfectly legitimate, but it is not legitimate to present such proposals as the 
law actually in force. Confusion of methods must inevitably lead to a 
confusion of thought. 

The scientific statement of the law actually in force is not only very 
important because the Foreign Offices will act accordingly, but it is also the 
necessary starting point for any intelligent proposal de lege ferenda. This 
scientific statement of what the law ¢s, can be achieved only through a scien- 
tific analysis, of which I would like to present here the results. And such 
scientific analysis must, in my opinion, be guided by three considerations: 

First: In spite of its tendeney toward universality, the Covenant is not, 
or is not yet, general, but particular treaty law, binding only upon the 
members of the League. 

Second: The Covenant, in all its essential articles, stands today exactly 
as it did in 1920. The attempts to bring it in harmony with the Pact of 
Paris have failed. 

Third: Every juridical order consists of a series of juridical stages, 
forms a “pyramid of law.” In order to state what the law of neutrality 
under the Covenant is, it is not enough to analyze the text alone of the 
Covenant. We must analyze also its application, the actions of the organs 
of the League, of international courts and of the practice of the States, 
members of the League. 

The first question that arises is: Does there still exist, under the Cove- 
nant, war in the sense of international law? The answer is clearly yes, not 
only on account of its non-universality, but also with regard to members of 
the League. These members, according to the preamble, do not accept the 
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obligation not to resort to war, but only “obligations” —certaines obligations 
in the French text. The Covenant does not abolish war, but distinguishes, 
from the point of view of procedure, between legal and illegal wars. Illegal 
wars constitute, of course, international delinquencies, but are nevertheless 
wars in the sense of international law, governed by the rules of war. This 
statement is important. For war in the legal sense is the prerequisite of 
neutrality in the legal sense. Where there is no war, there can be no 
neutrality. But, on the other hand, there could be war without neutrality. 

The analysis of the text of the Covenant shows that there is ample room 
left for neutrality. In wars between non-members, there is neutrality for 
non-members and members. Strict neutrality has been further observed in 
wars between members and non-members—Russia-Poland, Greece-Turkey 
—in spite of Article XI, par. 1, and Article XVII. For Article XVII cannot 
legally be binding on non-members without or against their consent. A 
common action against non-members (Article XVII, par. 3) can legally be 
construed only as an alliance, which, of course, is fully compatible with the 
law of neutrality. For the law of neutrality contains only rules for the 
conduct of third States, if and as long as they are neutral, but does not 
impose a duty upon them, either to be or to remain neutral. 

As far as legal wars between members are concerned, neutrality remains 
in force for non-members as well as for members, in the cases of Articles 
XII, par. 2; XV, par. 7; XV, par. 10; Article XV, par. 6, in the latter case, 
if both parties decline to execute the unanimous report of the Council; in 
the case of Article XIII, par. 4 and Article XV, par. 6 neutrality continues 
—it is true—but no member is allowed to go to war with any party to the 
dispute which complies with the recommendations of the unanimous report 
of the Council. The Covenant, therefore, creates here a duty to remain 
neutral, an important innovation. 

The greatest change has been brought about with regard to illegal wars 
between members: Articles X and XVI. Under Article X all the members 
are under an automatic obligation to protect the Covenant, if necessary by 
military means, against aggression—by the way, the only place where the 
Covenant uses the term “aggression.” The text of Article X is, therefore, 
clearly incompatible with neutrality. It does not mean a mere modifica- 
tion, but the abolition of neutrality. 

Under Article XVI we must distinguish: there is an automatic obligation 
for all the members to resort to economic sanctions, and further ‘‘to take the 
necessary steps to afford passage through their territory to the forces of 
any of the members of the League which are codperating to protect the 
Covenant of the League.”” On the other hand, there is no obligation to 
participate in an international execution manu militari. The text of Article 
XVI means, therefore, if not an abolition, a far-reaching modification of 
neutrality. 

It is true that the idea of the incompatibility of the very conception of 
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neutrality with the Covenant has sometimes been expressed in official 
documents—Resolution of the Council of February 13, 1920, a British White 
Paper of December 12, 1929—and very often by writers. But in order to 
know whether this is a correct statement of the law that is, we have now 
further to analyze the application of the Covenant. And in doing so, there 
can be no doubt that there is a strong tendency to make more room for 
neutrality. It should also be borne in mind that in the case of recognition 
of insurgents as a belligerent party by third States, the law of neutrality 
continues. 

The reasons in favor of neutrality are manifold: the great practical 
difficulties of putting the system of sanctions, even of mere economic sanc- 
tions, into practice; the great theoretical difficulties: the definition of ‘‘war,”’ 
of “‘aggression,”’ of ‘“‘self-defense,”’ problems, which, in spite of intensive and 
prolonged studies by scholars and by the League, have not yet been solved. 
Another very important reason is the growing wish for neutrality in many 
States. Switzerland, even as a League member, considers her permanent 
neutrality the very basis of her independence and security. She was given 
an exceptional position in the League, in consequence of the Council Resolu- 
tion of February 17, 1920. But Switzerland’s distinction between military 
and economic neutrality is not in conformity with general international law. 
The growing esteem of permanent neutrality, in discredit after the World 
War, is also illustrated by Section 11 of the Tydings-McDuffie Act, 1934. 
The traditionally neutral States of Europe, which attempted without success 
at the Paris Conference of Neutrals, 1919, to retain their neutrality in the 
League, long for more neutrality. Not only Scandinavian scholars, but also 
Scandinavian delegations to the League have given expression to this wish 
by the method of a pro-neutral interpretation of Article XVI. The same 
attitude in the League can be seen with far-away members—Canada, with 
small and weak States—Austria, Lithuania. It is also a fact that in States 
where there are neutrality laws in time of peace these laws have remained 
in force. France and her allies concluded the traités de neutralité, which are 
also of importance as a reservation to the Pact of Paris. The policy of 
Soviet Russia, now a member of the League, has been built up entirely on 
neutrality treaties. The non-member United States is officially clearly on 
the side of neutrality. The “redefinition of neutrality,” which is spoken of 
here is intended to be a means to keep this country with greater probability 
out of war. It is a redefinition, meaning not less, but more neutrality. 
Finally, the unwillingness to apply sanctions, whether military or economic, 
on the part of the Great Powers, members of the League, especially Great 
Britain, is a well-known fact, which has been made clear beyond a doubt by 
Sir John Simon, d@ propos the Manchurian crisis. 

All the reasons have combined together to swing the attitude of the 
League of Nations organs, as well as the practice of States, back to a rather 
pro-neutral attitude. 
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In many international treaties concluded since the establishment of 
the League, and even since the coming into force of the Pact of Paris, neu- 
trality has its full place. Let me here mention only the Paris International 
Aérial Convention, 1919, many treaties made by organs or under auspices of 
the League, the Lausanne Treaty, 1923, the Tangier Statute, 1923. Neu- 
trality is at the very basis of the proposed rules for aérial warfare, The 
Hague, 1923. At the Sixth Pan American Conference, Havana, 1928, a 
new Convention on Maritime Neutrality was drafted, which came into 
force in 1931 and was ratified by the United States in 1932. The new Red 
Cross Convention, Geneva, July 27, 1929, and the new Prisoners of War 
Convention of the same date are, to a large extent, based on the continuance 
of the status and law of neutrality; and here, as in Havana, 1928, most of 
the participating States were League members. The Argentine Saavedra- 
Lamas Anti-War Pact, 1933, is based on neutrality. 

The practice of States shows the same picture: neutrality in the Russian- 
Polish War; the Wimbledon decision of the Permanent Court of Interna- 
tional Justice takes the position of Germany as a neutral as a matter of 
course. In the Greek-Turkish War the Allied Powers made a joint declara- 
tion of strict neutrality. A neutral attitude was taken by all League 
members in the Leticia conflict and in the Manchurian crisis. In the 
Leticia and in the Chaco conflicts a “Commission of Neutrals’ in Washing- 
ton tried to bring the war toanend. After the declaration of war by Para- 
guay, all League members and non-members observed strict neutrality. 
The neighboring States took measures for the protection of their neutrality. 
Chile, Argentina, and Uruguay made declarations of neutrality emphasizing 
the validity of the 3rd and 13th Hague Conventions of 1907. Everybody 
remained neutral in the war between Saudi-Arabia and Yemen. There 
was a strange indifference to the conflict between Italy and Abyssinia. 

The same trend toward more neutrality is shown by the actions of the 
League in interpreting and handling Articles X and XVI. The interpreta- 
tive resolution of the 4th Assembly to Article X effects, no doubt, a weaken- 
ing of this article. This resolution makes room for neutrality, first by mak- 
ing it a duty of the Council to take into account the geographical situation 
and the particular conditions of every member. Second—and this is more 
important—by laying down that the Council’s recommendation is not bind- 
ing, but that every member judges for itself whether the case of Article X has 
arisen at all, and further that even if this decision is in the affirmative, it 
remains within the competence of the constitutional authorities of every 
member to decide to what extent it is obliged to guarantee the fulfillment of 
the obligation of Article X with its military forces. Add to that, that the 
League, up to now, has never practically applied this article. 

As regards Article XVI, already the ‘guiding principles of 1921” imply 
a weakening. For the Council is empowered to suspend for certain States, 
in part or totally, even the putting into force of economic sanctions. And 
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here again the recommendations of the Council have no binding effect. 
Every member decides for itself whether the case of Article XVI is presented. 
In the Chaco War neither the Council nor any member made such a decision. 
Mr. Rutgers, in his report of 1928 to the Preparatory Disarmament Com- 
mission, says, that if ever the question of applying Article XVI should arise, 
the great problem would be, whether this article is a living reality or not. 
In fact, Article XVI has never been applied, especially not in the Manchu- 
rian case. And on March 27, 1935, Japan was allowed without discussion to 
quit the League, in spite of Article I, par. 3, which makes such withdrawal 
dependent on the fulfillment of “‘all international obligations and all obliga- 
tions under the Covenant.” 

On the other hand, the League has now proposed a unilateral arms 
embargo against Paraguay and threatened further sanctions. But not only 
did the United States not follow this proposal, by upholding the embargo 
against both Paraguay and Bolivia, but also the South American Republics, 
members of the League, made it clear at Geneva that they are opposed to 
unilateral sanctions against Paraguay. 

Under the new interpretation of Article XVI many extremely difficult 
legal problems may arise. I can only mention them here. Even if the 
Council and all the members decide that the case of Article X VI is presented 
and if all participate in military sanctions, so that there is no more room for 
neutrality, not only is there neutrality of non-members, but what is the legal 
position of Switzerland, or of such members which have been exempted by 
the Council from taking part in military sanctions or which have themselves 
decided not to engage in them? 

It may be that the Council and all the members decide that the case of 
Article XVI is presented, but to resort only to economic sanctions and not to 
regard these economic sanctions as constituting war in the legal sense. 
What is, in such a case, the legal situation between the members, resorting to 
economic sanctions against a non-member? What if this non-member de- 
clares war, a step to which it is legally entitled? What if the non-member 
declares war only against some of the members resorting to economic sanc- 
tions, but not against the others? Or, if members resort to economic sanc- 
tions against a member, what is the legal situation in regard to non-members? 
The non-members can force the League to declare war against the member in 
default in order to make the blockade binding on non-members; but even so, 
the non-members have, of course, a right to remain neutral. 

Finally, it may easily happen that some members decide in favor of and 
others against the existence of a case under Article XVI. What is the legal 
situation of the members who decide against the existence of a case under 
Article XVI with regard to the war between the two members, of which one 
is, in the opinion of the other members, waging an illegal war? All these 
legal situations are hardly regulated today by positive rules of international 
law. 
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The juridical analysis of our problem proves that the radical opinion, 
according to which, as far as League of Nations members are concerned, 
nothing has been changed by the Covenant, with regard to neutrality, is 
legally untenable. For we have seen cases of a duty to remain neutral, cases 
of abolition and of modification of neutrality. It is true that many situa- 
tions, arising possibly under these rules, are not clearly defined today and 
that there is a strong tendency to make more room for neutrality under the 
Covenant, as its text would admit. This analysis proves, on the other hand, 
that the contrary radical opinion, according to which there is no more neu- 
trality under the Covenant or even under general International Law, is 
juridically equally untenable; for this opinion is in opposition to the positive 
law, actually in force, and is contradicted daily by the practice of States. 

The PrEsIDENT. You will hear this very interesting paper discussed by 
Professor Manley O. Hudson, Professor of International Law, Harvard Law 
School. 

Mr. Reeves, be good enough, as Vice-President, to take the Chair. 

(Professor Jesse S. Reeves, a Vice-President of the Society, then took the 
Chair.) 

Professor MantEY O. Hupson. Our long indebtedness to Dr. Kunz for 
his contributions to international law has been increased by the paper which 
he has laid before us today. I am glad that he has emphasized the impor- 
tance of the great struggle in which we are now engaged, with respect to the 
future of neutrality. On the one hand, we are pressed by a school of thought 
which would lead to a restatement of the nineteenth century law of neutrality 
in the light of experience during the World War but with little regard for 
developments since the end of the World War. On the other hand, a deter- 
mination exists in many quarters to seek escape from nineteenth century 
conceptions, and to construct a new law of both war and neutrality to fit the 
new conditions of our twentieth century society. The differences between 
these competing schools are profound, and an end of the contest with a com- 
plete victory for either side cannot now be seen in any immediate future. 
Indeed, the struggle will probably continue long after most of us have gone to 
our rewards. 

Five years ago, in our Society we had a very interesting discussion of the 
legal effect of the Pact of Paris for the renunciation of war. When I read 
over the record of that discussion quite recently, the one thing that stood out 
in it for me was the insistence by Mr. Quincy Wright upon the necessity of 
revising our concepts of war and neutrality. Events since that time seem to 
me to have vindicated Mr. Wright’s thesis. During these five years we have 
been forced to give attention to the legal concept of war, and some of us have 
at times found it difficult to fit the classical concept to the existing situations. 
More recently, we are finding ourselves compelled to reéxamine the concept 
of neutrality, and many of us sense the inadequacy of the nineteenth century 
approach for dealing with possible future situations. 
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The question before us today is, what concept of neutrality is most con- 
sistent with the letter and the system of the Covenant? Dr. Kunz was 
guided by three considerations, one of which seems to me to call for brief 
comment. His first consideration was that ‘the Covenant is not, or is not 
yet, general, but particular treaty law, binding only upon the members of the 
League.”’ In a very important sense, this is true. The Covenant imposes 
certain specific obligations, which rest of course only upon the members of 
the League. As war is not in every case proscribed by the Covenant, there is 
room within these obligations for a continuance of the concepts of war and 
neutrality which existed prior to 1919. Yet to the extent that war is pro- 
scribed, the concept of neutrality is clearly to that extent excluded for the 
members of the League, as Dr. Kunz has pointed out. To be sure, it is for 
each member to determine for itself whether another member has resorted to 
war “‘in disregard of its covenants”; this was agreed to by the Assembly in 
1921. If, however, there is a general consensus of the members with respect 
to a particular situation, certainly a member which is found to have dis- 
regarded its covenants cannot claim from other members any advantage 
flowing from the nineteenth century law of neutrality. The language of 
Article 16 is explicit; it plainly envisages a situation in which many States 
may withhold, will have a duty to withhold, such advantages from a single 
belligerent. I entirely agree with Dr. Kunz, therefore, in his conclusion 
based on the specific obligations of the Covenant that it has profoundly 
modified the law of neutrality for members of the League. 

There is a sense, however, in which I think our emphasis cannot be con- 
fined to the Covenant as “particular treaty law.”’ In addition to the spe- 
cific obligations which it imposes, certain general principles are enunciated 
which seem to me to call for an uprooting of premises of the nineteenth cen- 
tury law. The enunciation is not to be confused with obligations, it is not 
to be looked upon as a realization, perhaps it may not be treated as a fait 
accompli; but as an expression of the goal of so many States, it cannot be 
ignored in our groping for a statement of law. Sixty-two States have sub- 
scribed to these principles, and as the United States assisted in their formula- 
tion, only States which possess relatively small influence in international 
legislation are wholly outside their reach. 

The most significant principle enunciated in the Covenant is that con- 
tained in Article 11. If the Covenant has a heart, it is not Article 10, but 
Article 11. ‘Any war or threat of war, whether immediately affecting any 
of the Members of the League or not, is hereby declared a matter of concern 
to the whole League.” Or, as I would paraphrase it, a war anywhere is a 
matter of concern to people everywhere. Of course this is revolutionary. 
It was intended to be a break with the past, to lay the foundation for an atti- 
tude toward war wholly different from that upon which the traditional con- 
cept of neutrality rests. The nineteenth century international law left every 
State the judge of its own necessities, and of the methods to be employed for 
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meeting them. No paramount general interest was conceived to be affected, 
and hence other States were restricted to a choice between becoming belliger- 
ents and acting as neutrals with strict impartiality toward the belligerents. 
The transition from peace to war could be effected by any State at any time 
and for any reasons; it was not illegal, not legal, but extra-legal. Two 
systems of law existed, one for time of peace, the other for time of war. The 
law of neutrality became a complicated structure, designed to effect an al- 
ways unstable balance between the belligerent’s freedom and the non-bel- 
ligerent’s normalcy. The basic conception was that if two States engaged in 
a war, it was their own affair. 

Article 11 of the Covenant sets a new compass. It seeks to enthrone a 
concept of the world’s peace in which all States have an interest, and any 
violation of which is to be a matter for possibly concerted action. It lays a 
basis for a defence of the interests of a world community. If it were accepted 
as the basis of twentieth century law, it would clearly call for new concepts 
of war and neutrality. Force used by a community of States against one 
State would be looked upon as wholly different from force used by a single 
State against another to advance its own interests or desires. The latter is 
war as we have known it, the former might be called something else. Nor 
would the community thus engaged have any tolerance for the law of neu- 
trality which was codified at the Hague Conference in 1907. 

Now, I am not saying that Article 11 of the Covenant has become the 
sure foundation of twentieth century law. I am saying merely that a new 
principle has been launched, in such a way that we as lawyers cannot ignore 
its implications. It is for politicians, rather than for lawyers, to determine 
what the reception of this principle will be in the future. Its realization 
would require, of course, effective international organization. I was much 
struck with the treatment of neutrality in M. Politis’ recent volume. ‘“Con- 
sidered as an institution,” he says, “neutrality is the product of international 
anarchy.”! If the international anarchy of the nineteenth century is to 
prevail in this twentieth century, the old concept of neutrality can doubtless 
still be made to serve a useful purpose. If, on the other hand, the progress 
made in international organization and in the law of pacific settlement during 
the past fifteen years is to be continued, something more than a reshaping of 
the old law of neutrality must be undertaken. I think I am not without 
some justification in adding to Dr. Kunz’s analysis this insistence on atten- 
tion to the principle in the first paragraph of Article 11 of the Covenant. It 
has served as the basis of the progress which has been made in all of our re- 
cent effort toward the proscription of war; it may become such a part of the 
foundation of our international society as to call for profound modifications 
of international law. 

Let me repeat my caveat, for I do not want to be misunderstood. We 
are in the midst of a contest between great ideas. Ido not attempt any pre- 


1 Nicolas Politis, La Neutralité et la Paix (Hachette, Paris, 1935), p. 11. 
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diction as to the issue of that contest. The world of the twentieth century 
may continue to be that anarchic society which marched to Armageddon in 
1914. It may be something very different. For new ideas are abroad, and 
they carry in their train revolutionary tendencies. In our discussion five 
years ago, I insisted that their future lay with the politicians and not with the 
lawyers. If it seemed at that time that we might expect some immediate 
advance to be made by the politicians, such hopes will probably not be 
widely entertained today. Yet the contest of which I have spoken still re- 
mains, and I think it cannot be ignored by those of us who seek a clarification 
of the law of neutrality. The International Law Association set us a very 
good example at Budapest last September, when it drew up its ‘‘Articles of 
Interpretation’’ of the Briand-Kellogg Pact. Without necessarily sharing 
its conclusions, we can at least adopt its attitude of awareness of new factors 
which may shape the law of the future. 

The CHarrMan. The next paper will be by Professor Edwin D. Dick- 
inson, Professor of International Law, University of California—‘‘Neutrality 
and the Munitions Traffic.” 


NEUTRALITY AND THE MUNITIONS TRAFFIC 
By Epwin D. Dickinson 


Professor of International Law, University of California 


In a letter to Christopher Hughes, December 1, 1823, the Duke of Buck- 
ingham said: “‘Our object is Peace & our intention is neutrality. If the po- 
tentates of Europe like a Congress to play with, let them in God’s name have 
it. But our course is plain & simple & direct.”’! On this side of the Atlantic, 
while Buckingham was writing to Hughes, President Monroe was engaged on 
the final text of a message to Congress in which he declared: “In the wars of 
the European powers, in matters relating to themselves, we have never taken 
any part, nor does it comport with our policy so to do. It is only when our 
rights are invaded, or seriously menaced, that we resent injuries, or make 
preparation for our defence.”’? There is no doubt that Buckingham and 
Monroe epitomized a disillusionment and conviction about Europe and its 
wars that was widespread throughout the English-speaking world of their 
day. 

It is clear that America, at least, is responding once again to a similar 
disillusionment and conviction. ‘Our object is Peace & our intention is neu- 
trality.” To which the great majority of our countrymen would no doubt be 
prepared to add: “If the potentates of Europe like a Congress to play with, 

1A Diplomat Glimpses Parnassus, Extracts from the Correspondence of Christopher 
Hughes,” with Introduction and Comments by Jesse S. Reeves, in Michigan Alumnus: 
Quarterly Number, Vol. XLI, pp. 189, 195. 


? Richardson, Messages and Papers of the Presidents, Vol. II, pp. 207, 218 (Dec. 2, 
1823). 
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let them in God’s name have it.” Unfortunately, at this point, we are com- 
pelled to take leave of the text from Buckingham, for our course is neither 
plain, nor simple, nor direct. As Mr. Charles Warren has recently reminded 
us, there is no “protective magic” in the word “neutrality.” * 

Perhaps we may define neutrality briefly, without offence to practition- 
ers or professors, as the relation of a State which is not a participant in war 
to other States which are engaged therein. It is a relation, a condition, or a 
status. Those who are realistically inclined may wish to add that it is a re- 
lationship whose consequences vary with time and circumstance. The con- 
sequences, indeed, are recorded as a more or less ephemeral experience, the 
result in any given period of the impact upon previous practice of geography, 
political tradition, economic interest, military expediency, and an essentially 
unstable balance of power. It is our custom to refer to the record of this 
experience as the law and practice of neutrality; but we deceive ourselves 
if we elevate it to the dignity of an infallible charter of neutral obligations 
and belligerent rights or of neutral rights and belligerent obligations. It 
provides us with sign-posts to conduct and guides to policy. It incorporates 
much of the stuff of which future adjustments may be constructed. It is 
most significant, however, as a revelation of the way in which the processes of 
adjustment have functioned in the past and as an indication of the way in 
which, mutatis mutandis, they may be expected to function in the future. 

It is especially important, in considering a subject like neutrality, to 
keep the mere record of past adjustments in appropriate subordination to 
the processes of adjustment and to the factors which determine their func- 
tioning. A few observations will make this sufficiently clear. 

In the first place, the relation or status of neutrality depends upon the 
preservation of an extremely precarious balance between essentially primi- 
tive forces. Nowhere, except in the actual clash of arms between States at 
war, is an equilibrium more difficult to maintain against irrational attack or 
more sensitive to the demoralizing effect of primitive pressures. Calm ap- 
praisal of the interests involved, reasoned appeal, and cool judgment all have 
their place; but the outcome cannot be predicted in terms of precedents 
alone. The processes must be understood and the competing forces care- 
fully appraised. 

In the second place, there is probably no aspect of the development of 
international practice—unless, again, it is found in the actual clash of arms 
between States at war—with respect to which the competing forces press with 
so little restraint upon the processes of adjustment. The form and substance 
of reasoned adjustment must be safeguarded; but we should have no illusions 


3 “Prepare for Neutrality,” in The Yale Review, Vol. XXIV, p. 467 (March, 1935). 
See also Warren, “Troubles of a Neutral,” in Foreign Affairs, Vol. XII, p. 377 (April, 1934); 
and Dulles, “The Cost of Peace,” ibid., Vol. XII, p. 567 (July, 1934); and Warren, “Bel- 
ligerent Aircraft, Neutral Trade, and Unpreparedness,” in AMERICAN JOURNAL OF INTER- 
NATIONAL Law, Vol. 29 (1935), p. 197. 
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about the stability or strength of the first line of our juridical defences. 
A military metaphor is used deliberately, for it is well known that a neutral- 
ity insincerely asserted or belligerent expediency strongly maintained may so 
distort an established practice that it becomes difficult to preserve even the 
forms and phrases of the old order. 

In the third place, the processes by which neutrality may be preserved 
must emphasize burdens no less than benefits, duties no less than rights. 
There are few phases of the growth of international practice in which the 
interdependence of benefits and burdens, rights and duties, is more starkly 
revealed. As the history of our own effort has amply demonstrated, the 
country prepared for neutrality must be prepared for a forceful and effective 
discharge of its neutral responsibilities no less than for vigorous insistence 
upon respect for its neutral rights. 

In the fourth place, the practice of neutrality has been and must always 
be an evolving practice, a thing of growth and adaptation to conditions as in- 
constant as the world in which we live. It is trite to say that a practice 
found effective in the time of Lord Stowell may prove utterly ineffective in 
a period in which living has been mechanized, in which transportation is in- 
vading the stratosphere, and in which science has been prostituted for de- 
struction. Even the underlying ideas may undergo a transmutation, as the 
notion of impartiality is supplemented by abstention, and the notion of 
abstention by prevention or codperation. 

In the fifth place, the development of the practice of neutrality, however 
completely our past experience may have been recorded, is peculiarly difficult 
to predict for the future. The development is an intermittent one. It is 
futile to systematize our past experience in the hope of finding infallible guides 
for the next war. Such guides can be approximate only. At the end of the 
last war, sincere voices raised the cry ‘Neutrality is dead!’’ At the begin- 
ning of the next war we shall hear the cry “Long live neutrality!” But here 
ends all resemblance to “The King is dead, Long live the King!” of dynastic 
succession. What changes may have taken place during the interregnum to 
confound our anticipations, only the most constant and searching study can 
enable us to foretell. 

These observations should be enough to suggest that there may be some 
assurance of neutrality only for the nation that is adequately prepared and 
that this preparation is not to be undertaken lightly. The records of past 
practice must be carefully appraised. The processes of adjustment must be 
understood. Above all, the most careful account must be taken of those fac- 
tors of geography, political tradition, economic interest, military expediency, 
and the balance of power which are certain to influence the form and sub- 
stance of neutrality practice in the years to come. 

In the light of these considerations, and of other considerations which 
these will suggest, a few comments upon the particular problem of the muni- 
tions traffic may be in order. It has long been established, of course, that 
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munitions are contraband and that the subjects of neutral States carrying 
munitions to a belligerent risk capture and condemnation, if intercepted, 
by the opposing belligerent. Practice has thus incorporated a curious com- 
promise between what has been assumed to be neutral interest and belligerent 
necessity, with the paradoxical result that the neutral subject asserts a legal 
right to carry munitions to either belligerent and the opposing belligerent 
asserts a legal right to capture and condemn such munitions anywhere except 
in neutral territory or territorial waters. In quite recent times it has been 
agreed that the neutral State may not engage in such traffic. But the neu- 
tral State is under no obligation to prevent its subjects from engaging in the 
adventure. Thus the shipment of munitions to the belligerent market, re- 
garded as merely a matter of business, becomes a highly speculative sweep- 
stakes for the neutral munitions trader; and the neutral State is pressed in- 
evitably by its traders to see to it that favorable sweepstakes rules are 
observed. 

International practice with respect to the munitions traffic has had an 
interesting development which illustrates and in a measure fortifies certain 
of the observations submitted above with respect to neutrality in general. 
Up to quite recent times, for example, the idea that neutrality requires only 
an impartiality found expression in the right-asserted by the neutral State to 
sell munitions to belligerent States as a commercial venture. This right was 
asserted in the United States as late as 1872; ‘ and it was not until the adop- 
tion of the Hague Convention of 1907 that the idea of abstention was firmly 
established by the rule that “the supply, in any manner, directly or in- 
directly, by a neutral Power to a belligerent Power, of war-ships, ammunition, 
or war material of any kind whatever, is forbidden.” ° 

The rule of the Hague Convention of 1907 closed the door definitively 
to participation by neutral States in the munitions traffic, but imposed no 
duty on neutral States to restrain their subjects.* Nevertheless, there was 
already in process of development the recognition of a duty on the part of 
neutral States to prevent their subjects from trafficking with belligerents in 
certain kinds of munitions. Experience had long since demonstrated that 
the traffic in ships of war was too dangerous to belligerent States to be toler- 
ated without further limitation, that some measures of prevention were con- 
sistent with the recognition of a practical responsibility on the part of neu- 
tral States, and that the idea of mere abstention must give way to the idea of 
affirmative prevention. In 1822, Justice Story said: ‘there is nothing in our 
laws, or in the law of nations, that forbids our citizens from sending armed 
vessels, as well as munitions of war, to foreign ports forsale. It is a commer- 
cial adventure which no nation is bound to prohibit; and which only exposes 
the persons engaged in it to the penalty of confiscation.” 7 In the Treaty of 


* Moore, Digest of International Law, Vol. VII, p. 973. 
536 U.S. Stat. L. 2415, 2428. 6 Ibid. 
7 The Santissima Trinidad, 7 Wheaton 283, 340. 
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Washington of 1871, Great Britain and the United States agreed upon the rule 
that a neutral government is bound to use “due diligence” to prevent the 
arming or equipping within its jurisdiction of any vessel which it has reason- 
able ground to believe is intended to carry on war against a Power with which 
it is at peace. In 1907, a similar rule was incorporated in the Hague Con- 
vention Concerning the Rights and Duties of Neutral Powers in Naval War.°® 
And in the United States neutrality legislation of 1917, it was provided, with 
appropriate penalties, that ‘“During a war in which the United States is a 
neutral nation, it shall be unlawful to send out of the jurisdiction of the 
United States any vessel built, armed, or equipped as a vessel of war, or con- 
verted from a private vessel into a vessel of war, with any intent or under any 
agreement or contract, written or oral, that such vessel shall be delivered to a 
belligerent nation, or to an agent, officer, or citizen of such a nation, or with 
reasonable cause to believe that the said vessel shall or will be employed in 
the service of any such belligerent nation after its departure from the juris- 
diction of the United States.” '° 

The development of a practice looking toward the abolition of private 
trade in ships of war is significant chiefly because it is so completely in accord 
with the modern tendency to supplement mere negative duties of abstention 
with affirmative duties of prevention. The development noted is only an ex- 
ample. The same tendency might be illustrated in many ways. So far as 
the munitions traffic is concerned, there can be little doubt that in the future 
the neutral State, sincerely determined to remain neutral, will find it neces- 
sary to use “due diligence” or “the means at its disposal” to prevent the 
traffic in a greatly expanded list of war materials and equipment. There is of 
course no particular logic in having one rule for the traffic in ships of war and 
another for traffic in other war materials; and the considerations of belliger- 
ent necessity and neutral convenience which formerly justified the distinction 
have today lost most of their force. In modern warfare, indeed, the belliger- 
ent State is a population in extremis; and the people that would remain neu- 
tral must be prepared to really stand aside. However unpleasant the pros- 
pect, this means that the price of neutrality in our time, in a war of any mag- 
nitude, is a vastly expanded sphere of neutral obligation, a much contracted 
privilege of neutral trade, and a corresponding emphasis upon neutral self- 
sufficiency and isolation. 

It is imperative that the scope of a practical neutrality should be calcu- 
lated and the cost appraised before the crisis comes. If we permit ourselves 
to drift into neutrality, we shall almost certainly drift into war. If we would 
have peace through neutrality, we must be prepared for a neutrality that is 
consistent, responsible, and strong. This means, in general, that we must 
formulate without delay a coherent neutrality policy which takes full ac- 
count of contemporary conditions and, in particular, that we must enact com- 


817 U.S. Stat. L. 863, 865. 936 U. S. Stat. L. 2415, 2428. 
1040 U.S. Stat. L. 217, 222. 
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prehensive legislation to implement the policy adopted. Our present policy, 
if we can be said to have one, is neither coherent nor realistic; and our legis- 
lation is a thing of shreds and patches. The legislation required to imple- 
ment a realistic neutrality policy will extend an effective prohibition of ex- 
ports to belligerents to include not only ships of war and their equipment, 
but also aircraft, tanks, and all other costly and complicated war instrumen- 
talities. It will put our government in a position, whenever it may become 
necessary or desirable to do so, to control the entire munitions and war mate- 
rials traffic at its source. The Senate investigations have made it abun- 
dantly clear that such an effective control is indispensable, not only as a part 
of our neutrality program, but as a measure of national defense. They have 
completely discredited the idea that in a country situated as ours we can 
safely permit an uncontrolled profit motive to drain our mines, our mills, our 
stocks of chemicals in order to equip foreign armies with the materials of war. 

The use to be made of an effective control of the munitions traffic in en- 
forcing neutrality need not be predetermined in detail, provided that policy 
has clearly defined the objective and legislation has established the power. 
If an unconditional embargo proves impracticable, or if it is difficult to define 
certain of the categories of war materials, at least our ships may be forbidden 
to carry such wares to the belligerent market and it may be made clear in ad- 
vance that the hazards are to be borne by those individuals who engage in 
the trade. This is only to suggest that the munitions traffic cannot be dis- 
sociated from other problems, such as neutral persons and property on the 
sea, and neutral trade in war, which are to be discussed elsewhere on our 
present program. 

On the question ““Whether we should cling to peace when our neighbors 
are at war,’’ Richard Zouche concluded in 1650 that “those who are equal in 
strength or more powerful may wisely and honorably take no part in wars 
between their neighbors, so that they may be called on to settle their differ- 
ences.” " Can there be any doubt that the United States must be powerful 
if it would be neutral, that power means preparedness, and that preparation 
in the matter of policy and legislation to implement policy is quite as essential 
as preparation for defense! The two aspects of national preparedness are 
inseparable. We can now see, as a matter of hindsight, that we were better 
prepared for war in 1917 than for neutrality three years before. Had we 
been prepared for neutrality, we might conceivably have been able to main- 
tain it. But that is behind us and speculation is of little profit. Our para- 
mount concern must be for the future. It is probably true, as many insist, 
that nations are now so interdependent that neutrality can be made effective 
only by a larger measure of international codperation. It should be added, 
however, that there is no more “protective magic”’ in the word “codperation”’ 
than in the word “neutrality.’”’ Each idea must find appropriate expression 


i Juris et Iudicti Feciatis, sive, Juris Inter Gentes, et Quaestionum de Eodem Ezplicatio, 
Part II, sec. 1, par. 4 (Classics of International Law). 
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in a comprehensive policy. Each term suggests an essential aspect of a 
national policy adequate for the time in which we live. Each must be made 
to supplement the other. It is profoundly encouraging that the Govern- 
ment of the United States is now attacking these problems. The security of 
the nation and of every individual within the nation depends upon their suc- 
cessful solution. 


Chairman Rerves. The discussion of Professor Dickinson’s paper will 
be opened by President William C. Dennis, of Earlham College. 

Mr. Witu1am C. Dennis. Mr. Chairman, ladies and gentlemen of the 
Society: I have listened with a very great deal of pleasure and interest to the 
very valuable discussions which we have had this morning. I am in sym- 
pathy, I think, with almost everything that has been said. 

I think perhaps Professor Dickinson was peculiarly happy in emphasiz- 
ing the importance if neutrality is not to become a dead letter, of preparation 
in advance, preparation not physical merely, not merely legal, but mental 
and moral, all along the line. 

The psychology of neutrality would, I think, Mr. Chairman, have been a 
perfectly proper subject for an entire morning’s discussion. I think some- 
times in debating the more obvious questions raised by Washington’s Fare- 
well Address, we overlook the admonition on his part not to be too partial 
or too hostile to any foreign country. 

There is such a thing as a will to peace, and also a will to neutrality, a 
belief in all mankind, but a belief that the welfare of the United States of 
America can be and is an important element in the peace and happiness of all 
mankind. 

I think President Wilson must have had something of this kind in mind 
when he made his well-known statement about being neutral in thought. 
It can not be expected that we will stop thinking about foreign wars and 
having views about them; but I think there is such a thing as mental and 
moral preparation for neutrality,—a fundamental belief for which we are 
willing to pay the price that the United States shall not again be drawn into a 
foreign war. And I think that this mental preparation ought to be con- 
sidered before everything else. 

I agree with what Professor Hudson said about the struggle between the 
nineteenth and twentieth centuries. However, I do not believe we can leap 
from the nineteenth to the twentieth century overnight. It will be a slow 
and gradual process of evolution, a gradual adding on of more of these ele- 
ments of codperation to which Professor Dickinson referred. So this dis- 
cussion of the neutrality of the nineteenth century, and certain improve- 
ments or modifications of it, is, I think, highly useful, and will be for a long 
time tocome. Only step by step can we add this new conception of coépera- 
tion of a governed world. 

I think all of this is not irrelevant to the question of munitions. And I 
think as Professor Dickinson indicates that a man does not live by bread 
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alone, and he does not die merely by guns,—there is a psychology involved. 
When Gladstone said Jefferson Davis had made an army and a navy and 
was on the way to making a nation, I think he did more to imperil the neu- 
trality of Great Britain in our Civil War than all of the Alabamas that had 
escaped from the British Isles. We must keep that psychology before us in 
approaching this question of munitions. 

The question of munitions itself becomes to a considerable extent a 
matter of discussing the details of just how far we can go. We must do it in 
advance, as Professor Dickinson said. If there was one thing the last war 
taught us, it is that we can not change the rules of the game after the ball is 
in play. It is useless for us to think we can escape unscathed if we wait until 
war is declared on a large scale, and then attempt to tinker with our laws of 
neutrality on any considerable scale. We can patch them up here and there. 
But any fundamental change such as having an embargo on ammunition 
declared right in the midst of the World War would indeed have been revolu- 
tionary. 

As Professor Dickinson has said, we drifted into the World War. We 
did not think our way into neutrality. I believe if we had protested at the 
invasion of Belgium in the first place, then we would have been able to 
protest when England started to mine the North Sea in the second place. 
And in the same way, if we had had a statute on our books when the war 
began, dealing with the question of the sale of munitions on such a large 
scale as to make our country practically a base of supplies, then we could 
have done something when that condition developed. 

Turning back to Professor Hudson’s idea again, I believe we must act 
as much as possible in consultation with the other nations. It is not for us 
in a selfish way, relying upon our own might, and upon our exceptional power 
of self-support, to go ahead and act for ourselves. We must advise and 
consult. And I believe all of these negotiations looking towards consulta- 
tion for the maintenance of the Kellogg Pact, consultation without binding 
the United States, consultation in advance, and international treaties, such 
as the United States is now working for in the matter of munitions, are highly 
desirable. 

Professor Dickinson spoke about extending the rule which now limits the 
exportation of ships of war to tanks and similar exceptional instruments 
of warfare. But I think perhaps we can go even further than that. In the 
last war, as I say, we became substantially a base of supplies. I think it isa 
sound principle of neutrality that a neutral country must not be a base of sup- 
plies. But there is no very good way of determining when a nation becomes 
a base of supplies although, when the fact arises, the psychological reaction 
which makes it dangerous arises automatically. 

I think we must not only take up this matter of the sale of arms and 
ammunition, but see to it that the entire resources of our country are not 
placed practically at the disposal of one belligerent, and expect the other 
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belligerent to like it. It is not impossible, I think, to attack that problem, 
difficult as it may be. 

It is perfectly true we have no obligation to abolish geography or naval 
supremacy. On the other hand, we have no obligation to maintain either. 
Finally, everything that is done I think should be done in the light of pitiless 
publicity. Publicity of treaties would do a great deal to correct many of 
the errors we are talking about now; publicity as regards the sources and 
financial backing of propaganda would do a great deal to help matters. 
Any American citizen has a right to rise and blackguard any foreign nation, 
I grant. But we ought to make him tell, if possible, who paid him to do it. 

And finally, we must remember that all this will not abolish war. Mu- 
nitions and munition manufacturers, however badly they may have acted at 
times, do not make war; they may helpit. Menmakewar. Hatred, malice, 
envy, and all of the things in the human heart that ought not to be there are 
the causes of war. Munitions, munition manufacturers, and the sale of 
arms are the symptoms. But useless it is merely to treat the symptoms. 
We must go back to the disease itself, which is war, which can only be elimi- 
nated through the substitution of judicial means, and by a will which is 
something more than even the will to neutrality, namely, the will to peace. 

Chairman Reeves. The discussion will be continued by Mr. Francis 
Colt de Wolf, of the Treaty Division, Department of State. 

Mr. Francis Cott pE Wor. Professor Dickinson has very clearly 
pointed out the necessity of preparing for neutrality. In order that we may 
effectively become prepared for neutrality we should of course be clear as to 
the exact purpose we have in mind. By neutrality Professor Dickinson has 
clearly in mind that we should stay out of any existing conflict—since he 
quotes Richard Zouche who, in 1650, concluded that “those who are equal in 
strength or more powerful may wisely and honorably take no part in wars 
between their neighbors so that they may be called on to settle their differ- 
ences.” In order to remain out of any future conflict, we must of course 
minimize the danger of controversy with either or both sets of belligerents. 
In the past our desire to remain neutral has always been counter-balanced by 
our insistence on what we considered to be our neutral rights: in two in- 
stances such insistence on what we considered to be our neutral rights finally 
brought us into the conflict. In the determination of our future policy in 
regard to neutrality we must make up our mind whether our desire to remain 
out of the conflict dominates our desire to have what we consider our legiti- 
mate rights as neutrals respected by the belligerents. 

To an already complicated and vexing problem the Covenant of the 
League has interjected new difficulties, since in certain contingencies it en- 
visages concerted action against a violator of the pact, which action might be 
jeopardized by our own insistence of what we consider to be the usual rights 
of a neutral. We appear, therefore, to be torn between our desire to keep 
out of trouble, to maintain what we consider to be our rights, and at the 
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same time, if possible, not to prejudice any unanimously agreed international 
action. That, as I see it, is the problem confronting us. 

A solution is, I think, not impossible, but we must frankly admit that 
no mechanistic arrangement can absolutely guarantee us immunity from 
participation in future conflicts—it can only to a certain degree minimize the 
possibility of such participation. Such a result, however, is, I believe, 
highly desirable. 

What are the elements of a possible solution? 

First, I suggest an embargo on all arms and implements of war which 
constitute the essential element of contraband either against one set of bel- 
ligerents or both. 

On January 19, 1933, the Senate passed a joint resolution which reads as 
follows: 


Resolved, That whenever the President finds that in any part of the world conditions 
exist such that the shipment of arms or munitions of war from countries which produce these 
commodities may promote or encourage the employment of force in the course of a dispute or 
conflict between nations, and, after securing the codperation of such governments as the 
President deems necessary, he makes proclamation thereof, it shall be unlawful to export, or 
sell for export, except under such limitations and exceptions as the President prescribes, any 
arms or munitions of war from any place in the United States to such country or countries as 
he may designate, until otherwise ordered by the President or by Congress. 


After the passage of this resolution the Senate voted to reconsider it, and 
on February 28, 1934, the resolution was passed by the Senate with a proviso 
as follows: 


Provided, however, that any prohibition of export, or of sale for export, proclaimed under 
this resolution shall apply impartially to all the parties to the dispute or conflict to which it 
refers. 


The other day Congressman Maverick introduced a resolution in the 
House which is entitled “Joint Resolution to Define a National Policy of 
Peace and Neutrality.”’ Section 6 of that resolution reads as follows: 

Limitations on Export and Shipping. 

Sec. 6. (a) There shall not be exported from the United States or any place subject to 
the jurisdiction thereof, directly or indirectly, to any belligerent foreign nation or national 
thereof any munitions of war or any article declared to be contraband of war by such bel- 


ligerent foreign nation or by any foreign nation with which such belligerent foreign nation is 
engaged in armed conflict. 


Both the resolution of the Senate as amended and that section of Mr. 
Maverick’s resolution which I have just read, while maintaining the histori- 
cal neutral position of this country, makes it possible for the United States 
not to interfere with any international action which might be agreed upon; 
for any nation which might be considered to be the victim of an aggression 
could always obtain necessary supplies from countries other than the United 
States. But this raises the question of losses suffered by our armament 
firms. One possible solution is, of course, nationalization of the munition 
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industry. This is a solution which the world so far has not found it possible 
to agree upon. Therefore, if we should decide to place on our statute books 
the joint resolution in its amended form which I have just read, we will pre- 
sumably have to try to minimize any losses that might be suffered by our 
munitions makers. This, you see, does not arise necessarily from any tender 
feelings for the munitions makers, but from enlightened self-interest in view 
of the fact that our munitions factories are an important element in our na- 
tional defense. 

It is fair to presume, I suppose, that in normal times munition firms 
make a normal profit on their investment; in case of an embargo on belliger- 
ents they would of course lose not only the normal trade of such belligerents 
but the abnormal trade created by the conflict. But if the profits arising 
from the normal trade with the belligerents could be made up in some other 
way they would not suffer undue hardships. It is true, I think, that in times 
of war neutral countries have a natural tendency to increase their armaments. 
This is true, I believe, of our country as well, and such increase in war times 
might well compensate any loss suffered by the munitions makers. I think 
this is a practical problem which should be carefully explored. We are now 
engaged in the problem of restricting profits to be made when we are bel- 
ligerents—we should at the same time consider some compromise solution 
which would make it possible for us to forbid munitions makers to ship their 
wares to belligerents in war time, while at the same time endeavoring to ob- 
tain for this trade at least normal profits. 

An adequate preparation for the restriction of trade in arms during a 
war entails some control in times of peace. This would be achieved by the 
proposals put forth by our delegation in Geneva and now being discussed by 
a committee of the World Disarmament Conference. The essential ele- 
ments of these proposals are the registration and licensing of arms manu- 
facturers. The draft articles submitted by our delegation at Geneva pro- 
vided in effect that: 

1. Manufacturers of arms and implements of war must obtain a license 
from the government to manufacture; 

2. Such licenses shall be valid for a period not exceeding five years and 
shall be renewable by decision of the government for further periods. Such 
licenses to give in particular: 

(a) The name and address of the manufacturer or the name and head 
office and principal works of the firm; 

(b) A description of the implements of war (categories of arms, arms or 
component parts), the manufacture of which is authorized; 

3. All orders received by the manufacturer to be communicated imme- 
diately to the government which has granted the license; 

4, Exports and exports of arms and implements of war shall be subject 
to licenses issued by the government. 

In conclusion, it would seem, therefore, that any solution of the question 
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of neutrality in the munitions traffic includes the problem (1) of an embargo 
in times of war against either one set or both sets of belligerents; (2) the 
question of any losses that might be suffered by our arms manufacturers; (3) 
the question of control of our arms manufacturers in peace times. 

Chairman Reeves. Mr. Arthur K. Kuhn, of the New York Bar, will 
now continue the discussion. 

Mr. ArtHur K. Kuun. Some two years ago this Society was engaged 
in discussing another and somewhat different phase of the neutrality question 
which has been more fully discussed this morning. At that time I said that 
in my opinion the law of neutrality was in a transitional stage. And I still so 
believe. But those who framed the program for this morning, at least the 
part I am to discuss—“Neutrality and the Munitions Traffic’—must cer- 
tainly have had in mind that the people of this country might some day be 
put into the position of paraphrasing the quotation from Lord Buckingham 
somewhat in this fashion: “If the potentates and the peoples of Europe de- 
sire to have their wars, why, in God’s name, let them have them, and we 
shall try to keep out of them if we can honorably do so.”’ 

With regard to the specific manner of keeping out of them, and of dealing 
with the munitions traffic, I agree with Professor Dickinson that a neutral 
state is not obliged to prevent its subjects from engaging in the venture of 
shipping munitions to belligerents. But this, to my mind, is one of the 
anomalies of the development of the law of neutrality which cries for correc- 
tion. Otherwise the neutrality of a state can thus be used as a camouflage 
for the unneutral traffic in munitions carried on by its subjects, dictated 
either by their secret sympathies or by their economic interests or by both. 
For a neutral state to have full knowledge that a traffic is going on designed 
for wholesale slaughter, at one time of the subjects of one of the belligerents, 
at another time, of the other, can scarcely justify it in saying, “Our object is 
peace.” Perhaps that is what Professor Dickinson meant when he said 
“neutrality depends upon the preservation of an extremely precarious bal- 
ance between essentially primitive forces.” Our academicians have often 
a way of softening the full force of their remarks in well-turned literary 
phrases. 

I should like to be plain-spoken, as lawyers sometimes have to be, by 
accentuating the force of the argument by combining it with another of his 
points namely that neutrality is an ‘evolving practice to be adapted to condi- 
tions as we find them in the world in which we live.” Munitions were 
formerly designed to be used only against combatant forces. Whatever be 
the theory of the laws of war in that regard, we know that with the develop- 
ment of aérial warfare, this restriction has become difficult of observance by 
any belligerent who uses bombing aircraft. All the more, therefore, is it 
necessary for a neutral state to prevent the export of munitions to either 
belligerent in war time and to license and control the traffic in peace time. 
This is in the interest of neutral obligation. I believe that eventually it will 
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be recognized as an international obligation, but whether it is, or is not so 
recognized, it is the part of a wise policy of neutrality. 

In this respect I agree with Professor Dickinson. On the other hand, I 
think he carries neutral duty too far in accepting the necessity for “a vastly 
expanded sphere of neutral obligation.’”’ After all, peace is now recognized 
as the normal status of international relations, and nations at war, for what- 
ever cause, must not expect the nations at peace either to starve to death 
economically, or to run the danger of committing suicide politically, in order 
to carry out their neutral obligation. 

I think we are approaching a visionary angle of discussion if we do not 
recognize that we have to keep our populations alive and employed during 
the progress of war. We found it somewhat difficult during the past few 
years to do that even in peace times. How difficult will it be in war times? 
To fail in doing so is not in the interest of domestic tranquillity in the neutral 
state, nor an encouragement for an early cessation of hostilities. Desist 
from the munitions traffic, yes, but resist the tendency to whittle away the 
distinction between munitions and ordinary traffic, just as the distinction be- 
tween sea-going contraband and non-contraband goods has already been 
eliminated by the practice of war. 

It is for that reason that I disagree with the principle of the proposed 
Maverick resolution, part of which was read to you this morning. One can 
conceivably imagine that a baby’s rattle could be converted into a trench 
bomb if you put the right kind of stuff inside of it. But that does not prevent 
us during peace times from engaging in the business of making a perfectly 
harmless and useful article of society. And the ladies here will agree with me. 

This means preparedness, ‘‘preparedness for neutrality,” as Professor 
Dickinson so well expresses it. It is a false idea to believe that peace at 
home can be conserved by a policy which Mr. Garvin in the London Observer 
has recently referred to as “benevolent nudism.” Belligerent nations will 
not respect the weak neutral nation; they will have only contempt for it. 

Another illusion is that a neutral nation must in war time isolate itself 
from all others. I admit there is no “‘protective magic’’—those are the 
words used by Professor Dickinson—in codperation. The history of the 
Chaco war now still going on gives us a very useful laboratory of the opera- 
tions of neutrality in the munitions traffic, and we can see that an effective 
embargo against the munitions traffic can only be accomplished by coépera- 
tion. The Joint Resolution of Congress of May 28th of last year, made the 
power of the President to prohibit sales conditional upon consultation and 
coéperation with the governments of other American Republics as well as of 
such other governments as he might deem necessary. To carry out such a 
policy, legislation such as that proposed in 1933, giving the President such 
powers provided the embargo be applied equally to all the belligerents, 
should be promptly enacted. It may very well be that when a war breaks 
out, the Congress may not at that moment be in session; and the President 
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would be without such powers. The Chaco resolution now in force is limited 
to the Chaco situation alone. In the event of another war, as part of a wise 
neutral policy, a Council of Neutrality between this and other neutral na- 
tions might very well be initiated to exchange views and information in the 
interest of neutrals during the continuance of hostilities. Neutrality is not 
equivalent to isolation, and at best the next war will require all neutrals to 
wage a battle, not of arms, but of moral forces, in order to determine whether 
neutrality as a status can survive. 

Chairman Reeves. For the purpose of engaging in this discussion, a 
distinguished member of the Bar of Berlin, Germany, has come especially 
here. Therefore I have great pleasure in inviting Dr. Georg Wunderlich, of 
the Bar of Berlin, Germany, to come to the platform and continue the dis- 
cussion. 

Dr. Gzore WunpDERLIcH. Mr. Chairman, ladies and gentlemen: First 
of all I want to thank you for the honor you have conferred upon me by in- 
viting me to act as one of the leaders in the discussion this morning. It 
would mean for a foreign lawyer, in plain English, to bring coals to Cardiff, 
to undertake to teach American lawyers, or even the American people, about 
international law. I shall therefore restrict myself to a few remarks. 

The topic which we discuss just now is Neutrality and the Munitions 
Traffic. Under “traffic,” I understand, for this purpose comes any dealing, 
bargaining, buying, selling, transporting, exporting, importing, or similar 
things, by contract, or by fact, of arms or ammunition of any sort. It seems 
rather awkward to couple the two questions of “Neutrality” and “Traffic in 
Arms and Munitions,” each of which is difficult enough in itself and causes 
enough struggle even for separate solutions. I think it is much better to deal 
with each question separately, in order to avoid fresh difficulties, which are 
just brought as an implement for the already existing difficulties in the ques- 
tion of “Neutrality” when you combine the “Traffic in Arms and Munitions” 
jointly with “Neutrality.” 

If we succeed in coming to a general understanding with regard to 
“Traffic in Arms,” an understanding which is operative both in war and also 
in times of peace, then that will facilitate the solution of the first question, 
“Neutrality.” Should we succeed in coming to an understanding that no 
manufacturing and no bargaining in arms and munitions is allowed except 
by governments themselves or by firms who are especially licensed by govern- 
ments, then the sale of arms to a belligerent in time of war would mean that 
the so-called neutral government itself assists one of the belligerents. And I 
do not think any neutral government could risk this, as this would mean in- 
stantly involving them in the war. At the same time, this would, in a way, 
be a solution of the question of ‘“Neutrality.” 

Let us see now how to handle separately the two items. The first is the 
one of neutrality, or, rather, pure neutrality. In this respect I personally 
would very much like to adopt the rules given last night by Professor Edwin 
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M. Borchard, viz., the classical conception of neutrality as established before 
the World War in 1914 and as laid down in the Hague Treaties of 1899 and 
1907, both of which were in force during the war (not all of the belligerents 
having signed the treaty of 1907, but at least the one of 1899). With respect 
to neutrality, both treaties mean the same. But I can not adopt one hun- 
dred per cent this classical rule, as at the very moment the question arises, 
either the so-called spirit of the League of Nations and of the Briand-Kellogg 
Pact interferes or has abolished neutrality altogether. I remind you of the 
speech made by Mr. Stimson on August 8, 1932, before the Council on For- 
eign Relations in New York where, in his capacity as the then Secretary of 
State, before this semi-official body, he explained the development of the 
Briand-Kellogg Pact during the last three years. One of his statements was 
that by the Pact many legal precedents had been made obsolete and that 
many legal codes and treaties had to be re-examined. That meant particu- 
larly that the law of neutrality was not the same as before the Briand-Kellogg 
Pact. 

This speech had immediate consequences, and very strong consequences. 
The International Law Association was meeting in Oxford at the same time 
and the speech became known there the next day via the report of the Lon- 
don Times. The Neutrality Committee of the International Law Associa- 
tion, of which I am a member, had laid before the assembly two or three 
drafts of international treaties dealing with neutrality in land and in sea war- 
fare. At this very moment the important speech of Mr. Stimson came to 
the knowledge of the members of the International Law Association. The 
main speakers against the reports of the Neutrality Committee were profes- 
sors Brierly and McNair, from Great Britain, and Dr. Paul Barandon (who 
at this time belonged to the Legal Department of the League of Nations in 
Geneva). There were also American and French speakers. If my memory 
is correct, a distinguished member of this Society, Mr. Coudert, was also 
present. 

The opinion held by the majority was that there was no more neutrality 
at all. After a general discussion, reports and drafts were sent back to the 
committee with directions to reconsider the question. This never has been 
done; but it led in September, 1934, to the Conference of the International 
Law Association in Budapest where, under the able chairmanship of Profes- 
sor Manley O. Hudson, rules were adopted as to how the International Law 
Association thought the Briand-Kellogg Pact should be interpreted. As 
they were not in a position to interpret the treaty themselves, they could 
only advise the signatory Powers what todo. They were of the opinion that 
there was no neutrality at all, but that there were only belligerents and non- 
belligerents and aggressors and aggressees, and that the classical conception 
of the law of neutrality had vanished altogether. 

But neither is this result a hundred per cent correct. 

As Professor Manley O. Hudson has stated today, the whole question is 
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fluent. Even the Covenant of the League of Nations and the Briand-Kel- 
logg Pact have gaps which leave rather great lacunae for the law resulting. 

I suppose for the moment that the two struggling Powers are both mem- 
bers of the League of Nations and signatories of the Briand-Kellogg Pact. 
If the Council of the League of Nations under Article XV of the Covenant 
comes to the conclusion that they can not make a unanimous recommenda- 
tion, then the disputing members under paragraph 7 of Article XV are free 
to do what they think best to protect themselves. That is nothing else than 
a duelist’s code, as if a court of honor in a private difference decides that it 
has no means of compromise, then the two gentlemen have to fight and to 
cross swords. And that is the same under Article XV of the Covenant of the 
League of Nations as to the two disputing Powers. Further, the Briand- 
Kellogg Pact has no machinery at all, so that war, I think, might be illegal, 
but without any tribunal to decide who is the aggressor and who is the ag- 
gressee. 

Now, take the other case, where one party is not a member of the League 
of Nations nor a signatory of the Briand-Kellogg Pact. There is no room at 
all for the new conception of neutrality, as the Covenant of the League of Na- 
tions and the Briand-Kellogg Pact establish rights and duties only for the 
signatory Powers and not for any other member of the family of nations. 

So there must be left some neutrality. 

The next step is for this country the question: Is it possible to keep out 
of the war and to remain neutral? And, if so, how to manage this, as Mr. 
Charles Warren asked last night. But being a foreigner in this country, I 
rather abstain from dealing with these questions and leave their solution nec- 
essarily to the citizens of the United States of America. 

We can see from this discussion that it is not right to say that we have 
today an established law of neutrality. We lawyers watch the facts; we have 
to face them, to accompany them with our more or less clever remarks and to 
advise our governments, if we are in a position to do so. To influence the 
facts of history is a matter for the politicians, not for the lawyers. So, as re- 
gards the law of neutrality, I come to the conclusion that everything at pres- 
ent is fluent and in a state of transition, but not yet consolidated, yet I must 
admit the development goes along the line as shown us by Professor Manley 
O. Hudson. 

The second item of discussion is the Traffic in Arms. The first notice- 
able difference from the law of neutrality is that there is no classical concep- 
tion at all, because before the World War there was no law dealing with 
traffic in arms and munitions, with very few exceptions, which you can find in 
the report of Professor Manley O. Hudson just laid before the Senate 
(Senate Committee Print No. 1, 73rd Congress, 2nd Session). These excep- 
tions deal only with colonial countries, as the natives were to have neither 
liquors nor firearms. Since the real work started in 1919 a great deal has 
been done, but nothing has been reached. Some drafts were even signed and 
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became thus treaties; but the treaties were not ratified. Even if they were 
ratified, the number of ratifying states generally were so few that the treaties 
did not go into force, as the number of ratifying states provided for was not 
reached. 

One thing that disturbs me very much is that in the draft of 1929 made 
by a committee sitting by order of the Council of the League of Nations it 
was suggested that all of these very nice regulations as regards the licensing 
of manufacturing or bargaining in arms and munitions become invalid in 
time of war. Certainly if you make such a law then there is no use in making 
it at all, because it means that you bring up the same question again and 
make it a part of the law of neutrality—just the result which it was my aim 
to avoid. 

So, to come to an end, I advise as regards the questions of traffic in 
arms and munitions that it should be separated from the question of the law 
of neutrality, and that drastic rules of international law should be established 
by internal legislation and by international treaties. Make the rules so 
efficient that they will be valid even in times of war, in order that the law of 
neutrality may become, I dare say, lighter in weight. If this is done, I hope 
international law will come nearer to the stage we all wish to reach—the 
positive abolishing of wars. 

Chairman Reeves. I am sure the Society will join with me in ex- 
pressing appreciation of Dr. Wunderlich’s visit and the remarks made by 
him. 

The formal part of the discussion, the papers limited to twenty minutes 
and the discussion to ten minutes, is now closed, and we will have an open 
discussion in which the speeches will be limited to five minutes. 

I am going to draft Mr. George W. Wickersham to begin this open 
discussion. 

Mr. Grorce W. WickersHaM. I hardly feel competent to open the 
discussion, because I did not hear anything that transpired yesterday. As I 
have listened this morning, I confess to mixed feelings. I do not suppose 
anyone in this room has been or is a more devoted friend to peace than I am. 
I often think what Benjamin Franklin said is nearly true—‘‘I never have 
known of a good war or a bad peace.”’ Yet I do not wholly agree to that. 
I think we overlook a great fundamental truth when we talk of this question 
of neutrality, as though all wars were necessarily bad. I am one of those 
who still thinks that the United States of America would have been false to 
her best ideals and her highest traditions if she had not taken part in the 
Great World War as she did, for several reasons: In the first place, for the 
fundamental issues involved, and, in the second place, for the attack on our 
sovereignty, which could not be acquiesced in. As civilization develops it 
becomes more and more impossible in any great war involving two or three 
of the leading Powers for any great nation to keep out. 

I have listened with wonder and a good deal of impatience to much of 
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the discussion which has been going on recently respecting what the United 
States will do in the event of a war. I view much of this legislation which is 
being proposed as being enacted in vacuum. I know perfectly well that in 
any great contest between nations, where the sovereignty of the United 
States is involved, and the defense of our citizens requires action, that that 
legislation would be wiped out overnight. The American people would 
spring to arms as they have done in the past and as I believe they always will 
in the future. 

It is well enough to provide for the ordinary contingencies of life. Ido 
not believe any nation can live to itself alone. I do not believe it is possible 
to maintain absolute neutrality under all circumstances; and I view neutral- 
ity as inevitably leading us into war when it goes beyond the ordinary case of 
neutrality with regard to a little scrap like that of the Chaco today. I think 
we are overlooking the actualities of the past and the inevitableness of the 
future in much of our discussion. 

It is wise to explore these things and look into them, and see how far they 
can go. But don’t let’s delude ourselves into thinking that we can live in 
the future utterly without relation to the other nations of the world, par- 
ticularly in a modern world, where we are all drawn together in such in- 
timacy and where the things that affect one nation inevitably affect another 
in almost an incalculably short period of time. 

Ladies and gentlemen, I do not want to appear to be unsympathetic 
with the great cause of peace. I have devoted years of my life to it. But 
let us in Heaven’s name not delude ourselves and think that we can live in 
@ vacuum. 

Chairman Reeves. The subject is now open for discussion. 

Mr. AuBert Livitr. Ina way, this may be a case where a fool rushes in 
where wise men fear to tread. It happens, however, that during the last 
sixteen months my official duties have compelled me to deal, more or less, 
from various angles, with the question of neutrality. I have had to make a 
study of a great deal of the material relating to this problem. In my study 
I posited the following problem: 

Suppose that State A is engaged in a war with State B, and that State 
X and State Y are neutrals. What does the existing material indicate con- 
cerning the activities of nations, in relation to that situation, during the 
course of the last one hundred years, beginning with 1834? Out of the 
study which I have made emerged things which astounded me. Some of the 
discussion last night and this morning has impelled me to give you some of 
the results of that particular study. 

First, as to the definition of the word “‘neutrality.”” When you get all 
through with all of the definitions within the books, and with all that any- 
one has written upon this subject, I think that the one definition for neu- 
trality which you will be compelled to accept as being, at least, the basic 
thought behind all that is said by the writers who are intellectually honest in 
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dealing with the topic of neutrality, is that neutrality means “absolute non- 
participation in a war.” With that definition in mind I start my discussion. 

There are two general types of participation in war. The first we may 
roughly call the material participation; the second, spiritual participation. 
The first includes such things as furnishing arms and munitions and per- 
mitting a belligerent to maintain or improve his position, physically, as a 
belligerent. The second includes all the psychological factors which go to 
maintain the morale of both the civil and fighting populations of a belligerent. 
In this we may include such things as foreign and domestic propaganda. 

If neutrality means absolute non-participation in a war, what are the 
things which I have found in the study which I have made? 

First: In the last one hundred years, there has not been a single so-called 
civilized nation which has been a neutral. 

Second: There is not a civilized nation which is neutral at the present 
time in the wars that are going on in South America, in China, and in Africa. 

Third: International law, if it means anything at all, means and in- 
cludes the treaties which have been made by and between so-called civilized 
nations. It also includes various factors which for years have been put into 
definitions of international law. My study has shown that under inter- 
national law, as it has existed for a hundred years past, and as it now exists, 
neutrality is impossible. 

Fourth: The United States is, at the present time, not a neutral in the 
wars which are going on. 

Fifth: Under the Constitution of the United States it is impossible for 
the United States to be, or remain, a neutral in any war which breaks out 
between any nations. 

Because of my findings, I think that the many detailed problems which 
have been presented by Mr. Wickersham, by Mr. Dickinson and by Pro- 
fessor Manley O. Hudson, are false problems which we really ought not to 
take time to discuss. They are dealing with what are called the rules and 
regulations of neutrality. There are no such rules and regulations. What 
purport to be rules and regulations of neutrality are simply attempts to 
delimit and to define the extent of unofficial belligerency. They represent 
the attempt to answer this question: How far can a nation get into a war on 
either side, or both sides, without actually formally declaring that it is a 
belligerent and that war exists? 

One example will make this clear. The rule is that the warship of a 
nation which is at war may enter the harbor of a so-called neutral nation 
for purposes of taking on necessary provisions and fuel. The nationals of the 
so-called neutral are permitted to furnish such necessary provisions and fuel 
to the warship of the belligerent nation. 

It is of course obvious that in so far as the so-called neutral nation and 
its nationals are permitted to assist a belligerent, that, in that far, they are 
helping the one they assist against hisenemy. The fact that like treatment 
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may be afforded to the other belligerent does not disprove my statement. 
Where both belligerents are being assisted it can not be said that the one 
who gives the assistance is a neutral in the fight. 

If to this rule you add a second rule, that not more than two warships 
may be in a neutral harbor at the same time, it becomes quite clear that the 
so-called rules of neutrality are merely rules of limited belligerency. 

If it be true that under existing law neutrality is not possible, it neces- 
sarily follows that the United States must be a belligerent. The choice 
which we have is a choice as to the type of belligerency which we may adopt. 
In this connection, it seems to me that only those of us who went through 
the World War are qualified to speak as to whether or not we should enter 
into another war. Iam concerned only with those. The rest can take their 
seats as far in the background as they like. Or else, when the next war 
comes, they should be the first to go into the front line trenches. If they do 
that I shall respect them; otherwise, not. 

It seems to me that I speak, though unofficially, advisedly, for those who 
have been through the hell of the World War. We mean a very simple 
thing. We are determined that we shall take and use only spiritual weapons 
in the next war, and any war which should arise. We purpose to use those 
spiritual weapons against any nation that attempts in any way to bring 
about another war. If this means that we must fight a nation, or all na- 
tions put together, we shall doso. We shall fight those nations with spirit- 
ual qualities and spiritual weapons, which are the only ones which are effec- 
tive, genuinely, to bring an end to any existing war and to conquer those 
who still believe that human lives are meant simply as targets for profit- 
making munition manufacturers, or as pawns in the civilization-destroying 
chess game which may be played by self-seeking and spiritually subnormal 
politicians. 

Mr. Epwarp A. Harrman. I have always been in accord with my 
friend Mr. Wickersham’s desire for peace, although I have often differed 
with him as to the best means of achieving that desire. I am, therefore, 
most gratified today to find that for once we are in complete accord. 

Professor Quincy WricHT. I was very much interested in Mr. Lévitt’s 
statement when he attempted to define neutrality. He used the words 
“non-participation in the war’’; but I was not certain of his meaning. Does 
he mean by “non-participation in the war,” non-participation in military 
activities, or does he mean the maintenance of complete impartiality be- 
tween the belligerents? It seemed to me that he meant the latter. 

I should like to indicate the bearing of this question of the definition of 
neutrality upon the very illuminating discussion by Dr. Kunz which opened 
our proceedings this morning. I think, from the standpoint of positive law, 
we always eventually get back to a problem of definitions. The effect of the 
League of Nations and the Kellogg Pact upon neutrality depends upon the 
meaning we attach to the term “neutrality.”’ 
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In the broadest sense I should mean by neutrality the non-participation 
in the military activities of war. And I should agree with Dr. Kunz in his 
conclusion that in that sense the League of Nations Covenant has not ended 
neutrality. In fact, perhaps I should go further and say that I think it has 
not at all narrowed the right to remain neutral. I do not find in the League 
of Nations Covenant any positive obligation to enter into the military 
activities of war under any circumstances. Article X says that states are 
under an obligation to preserve the territorial integrity and existing political 
independence of other members of the League. But what do you mean by 
“preserve”? Does it mean an obligation to get into the war in a military 
sense? I do not believe so. And it is even more certain that the Pact of 
Paris has imposed no such obligation. Thus in the text of the Covenant and 
the Pact, and in their actual interpretation, there is no addition to the duties 
to enter a war, and no subtraction from the rights to keep out of war in 
the military sense. 

On the other hand, if we interpret ‘“‘neutrality” as meaning impartiality 
between the belligerents in all cases, I think these instruments have radically 
altered the law affecting the position of non-participants in war. And in 
this connection I should like to point out that all of the states of any 
political significance are parties to one or the other of these instruments. 

One can talk theoretically about the position of a state that is not a 
party to either one of these instruments—San Marino, for instance, or 
Andorra, but every state of any political importance is a party to one or 
the other. Thus in every war, every state of political importance may be 
met by circumstances where its duty or even its right to be entirely impartial 
has been abolished. 

The circumstance under which the possibility of partiality arises is 
when one of the parties is found to be an aggressor. It is a duty under the 
Covenant; it is a right under the Pact. 

I am not going extensively into the question of determining who is the 
aggressor. But I should like to emphasize that a procedure which prom- 
ises adequacy is being developed. This procedure may be illustrated by the 
recent Chaco incident. They did not investigate the history before the war; 
but they examined the behavior of the parties after the neutral states had 
invited them to accept an armistice. If both accept the invitation the 
fighting is at an end, at least for the time. If this happy situation does not 
result, it is usually easy to determine whether both have refused or which 
has accepted and which has not. That is the basis upon which the League 
acted in the Chaco dispute on January 16th last. It was clear that Bolivia 
had accepted the invitation to enter into the armistice which had been pro- 
posed by the League in November, and that Paraguay had not. That is the 
direction which practice shows this problem of determining the aggressor is 
taking; and as soon as this procedure has reached a certain degree of ma- 
turity, the duty to be completely impartial will have ended for all wars 
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except those in which both belligerents refuse to accept an invitation to 
stop fighting. 

Mr. THEODORE Marsure. Mr. Chairman, I would like to ask this 
question: Does not the only hope for more enduring peace lie in the direction 
of the entire abolition of neutrality; that is to say, in the whole world com- 
bining to punish the aggressor when the aggression shall have been deter- 
mined by a council of the nations? Those of us who started the movement 
for a League of Nations felt that such a step, with the certain knowledge of 
it beforehand, was the only thing which would stop the hand of the would-be 
aggressor. You will find this to be the thesis of the great Austrian publicist 
Heinrich Lammasch, worked out in a convincing manner in a paper of con- 
siderable length—no more neutrals. 

One other matter. In advancing it I am embarrassed by the presence 
of the distinguished German lawyer here. We have touched upon the matter 
of the psychology of neutrality. And I am obliged to refer in this connec- 
tion to the recent unanimous condemnation by the Council of the League of 
Nations of Germany’s unilateral violation of the Versailles Treaty. At first 
blush that may seem to be an insignificant thing. It is doubtful whether it 
will stay the hand of Germany in any respect in the matter of continuing to 
arm. But don’t we all feel that it will give her pause if she thinks of dis- 
turbing the peace by attacking a neighbor? That decision is of very great 
importance. The world lined up in condemnation of a unilateral breach of 
treaty. But there is more back of it; the world also meant to show Germany 
that it laments this renewal of the race in armaments and of her marching 
once more up and down the middle of Europe to the disgust of the nations. 

Professor Puitie C. Jessup. Mr. Chairman, ladies and gentlemen, 
I do not for a moment admit the qualification which Mr. Lévitt suggests 
with regard to speakers on this subject, although I myself happen to meet 
that qualification. It seems to me that the suggestion of such a qualifica- 
tion indicates an intolerance of ideas which defeats the end which he has 
in mind. 

I regret disagreeing with Mr. Wickersham on any subject; but one can 
not speak on the subject of neutrality without disagreeing with some dis- 
tinguished person who has spoken at this meeting. I am glad that he has 
quoted from Benjamin Franklin a statement with which I fully agree. 

It seems to me if the policy of neutrality has any utility at all, it is as 
a policy for remaining at peace. I believe that was the dominating motive 
which induced the first administration of this country to embark on its 
policy of neutrality. Therefore, if in carrying out your scheme for neu- 
trality you find that your detailed plans inevitably lead you into war, it is 
obvious to me that you are not successfully carrying out a policy of neu- 
trality. 

However, there was very consciously present in the minds of the George 
Washington administration another motive which, it seems to me, is a false 
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motive for neutrality, and a motive which has defeated the successful prose- 
cution of that policy in 1798, 1812 and 1917; and that is the motive of 
increasing your profits while you are a neutral. 

Jefferson said just at the outbreak of the Napoleonic Wars “I hope the 
New World will fatten on the follies of the Old.” Later, about 1820, when 
Russia and Turkey were at war, he wrote to John Adams that he hoped the 
United States would show that the réle of the feeder was better than that 
of the fighter and that the former should be our function; that we should 
milk the cow while Russia held her by the horns and Turkey by the tail. 
Those are graphic ways of expressing our neutrality policy, and the neutral- 
ity policy of all neutrals, namely, that they should make a period of neu- 
trality the occasion for increasing their profits. And so long as we have the 
notion that neutrality presents an opportunity for enhanced profits, our 
neutrality policy will be unsuccessful in its main objective in keeping us 
out of war. 

It seems to me we must regard neutrality as a time, as a period, in 
which we will undergo some small economic loss in order to avoid the far 
greater loss of entering into the war. I see nothing that establishes that it 
is to the interest of the United States to preserve certain large profits during 
the period of neutrality in order that we may have the privilege of enduring 
the much greater losses which follow from war. And I should regret very 
much to see the United States adopt as a slogan, Dulce et decorum est pro 
neutralitate mori. I should not find it sweet or glorious to die either for the 
preservation of the profits of certain firms in this country, particularly in 
the consciousness that the United States as a whole was undergoing a very 
much more severe loss by the prosecution of a war. 

Next I would like to turn to one other matter with which I can not 
deal in my limited time, but merely to suggest a line of approach. Mr. War- 
ren suggested the important thing for us to do is to get down to the method. 
I agree entirely. Method involves a great deal of detail. Detail and the 
discussion of detail require a great deal of time. 

I would like to suggest merely this. There are many people who 
believe that the United States should codéperate in preventing an outbreak 
of war. But it seems to me they do not carry their idea through to a logical 
conclusion. They must recognize that the best codperative efforts may 
eventually fail, that war may break out. There is the suggestion that a 
coéperative policy should be followed by the organization of economic 
sanctions jointly by the Society of Nations. But one must also recognize 
that situations will come to pass in which there is no unanimity in defining 
the aggressor and where the states will be split into more or less evenly 
matched belligerent camps. In such a situation it is perfectly possible under 
the League Covenant, under the Pact of Paris, and every other treaty that 
has been signed, for some nations to maintain a policy of neutrality. That 
does not mean the codperative effort may not continue. Under Article III 
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of the Argentine Anti-War Pact of 1933, which has now been signed by some 
thirty nations, the parties agree that they will adopt in their character as 
neutrals a common and solidary attitude. I agree a sound basis for neu- 
trality involves a restriction on trade. I believe that the only possibility of 
eliminating some of the more severe aspects of loss of trade is through a 
policy of coédperation, established before the outbreak of war, with other 
neutrals. And, in closing, I would just like to remind you of a message 
President John Adams sent to the Congress of the United States, some one 
hundred and forty years ago in which he said that while it is true it should be 
our policy not to enter into entangling alliances with European nations, it is 
the wise policy of any country studying neutrality to consult with those 
other nations which are directing studies along the same lines. 

Mr. Harry R. TurxKeEt. It is with a great deal of diffidence that I rise 
for the first time to speak to a Society which has been addressed by so many 
of the most illustrious international lawyers. But I think this problem is 
of particular interest to young men. After all, young men will form the 
combatant forces of the future. 

Mr. Lévitt has suggested those who have not been in the front line 
trenches have no right to speak. I, too, deny that thesis. But in mitiga- 
tion may I say that I had an ear drum burst in short range battle practice 
and, therefore, perhaps may be allowed to speak. 

Both the London Naval Treaty and the Washington Naval Treaties 
will terminate on December 31, 1936. Owing to the fact that the Japanese 
insist upon upsetting the naval ratios established under those treaties, we are 
faced with the alternative of a competitive race or some unilateral declara- 
tion so as to avoid the race. 

It seems to me that security does not lie in a preponderance of military 
power, because one nation’s preponderance and security means the next 
nation’s insecurity. The only basis upon which we can erect a world se- 
curity system is preponderance in home waters. That was the thesis under- 
lying both the Washington and the London naval treaties, and the one 
which I believe we should maintain. 

Since we now have no established principles for the building of a navy, 
we must reéxamine the principles and policy which we may desire to en- 
force by means of the Navy. Do you propose to use the United States 
Navy to enforce the territorial integrity of China, as required by the Nine- 
Power Pact? Do you propose to use the United States Navy to enforce the 
“Open Door” in China, as required by Article II of that pact? Do you 
propose to use the United States Navy to maintain the territorial integrity 
of the Philippines nine years hence, when they become free? Finally, do 
you propose to use the United States Navy to maintain the historic principle 
of freedom of the seas? 

For my part, I think none of these principles and policies is worth war. 
With respect to the doctrine of the freedom of the seas, I think that the 
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answer lies in complete national self-sufficiency. There is a resolution now 
before the Senate, introduced by Senator Nye, providing that American 
citizens traveling through belligerent zones or on belligerent ships shall be 
denied American passports. I think that is a necessary factor in any plan 
for defining neutrality. 

Second, with respect to goods and especially as to what exports may 
consist of, Mr. deWolf has probably made the most useful contribution to 
the discussion thus far when he said that contraband of war should be 
prohibited in our export trade. By contraband I hope he means the term 
as defined in categories I to IV in the Geneva convention for the supervision 
of international traffic in arms and ammunition. 

With respect to non-contraband, I thoroughly concur in the suggestion 
that we allow the exportation of goods only in such quantities as were taken 
in previous representative years. We should not be used as the economic 
base for either of the belligerents. 

Finally, we should close the credit markets of the United States to 
belligerents, and we should prevent their floating loans in the United States. 
Moreover, we should prevent the banks from extending credits to belligerent 
Governments, to the nationals of belligerent countries, or to nationals of 
third governments who, in turn, are likely to extend these credits to the 
belligerents. 

Finally, with respect to imports, there is a list of some thirty strategic 
raw materials prepared by the War Industrial College. We are sadly de- 
ficient in those vital materials; and I think we ought to lay in war stock piles 
so we will not have to send out our cruisers to guard trade lanes. Weought 
to be in position to withdraw our cruisers and keep them in home waters 
as the eyes of the fleet. 

In summing up, therefore, if you propose to enforce these policies 
with the United States Navy, give us the instruments now. We did not 
build a single capital ship in time to serve inthe war. It takes four years in 
which to build such a ship. If you propose to send us to war, give us the 
tools now; or else say that you do not propose to enforce any of these policies 
by means of the fleet. 

Mr. Epwarp DumBavuLp. Iam very pleased at the direction taken by 
the last two speeches, which, it seems to me, have entered upon the new 
matter which ought properly to have engaged the attention of the Society 
at this meeting. Ever since I have been attending meetings of the Society, 
we have been talking about neutrality, and the same people have been saying 
the same things. Professor Borchard and Professor Fenwick have engaged 
in their quest for sanity and righteousness respectively, but nothing new has 
been said. But in the last year proposals have been made that the munitions 
business should be curtailed, and it has been proposed that passports should be 
denied to American citizens traveling abroad when there is danger that they 
might get into difficulties and the United States would have to protect them. 
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There is much meat for controversy along this line, and I had hoped 
to hear something about it. But except for the excellent paper of Mr. 
Nielsen and the statements of the last two speakers, no one has said anything 
about it. 

I am in accord with Mr. Nielsen and Jefferson and John Marshall in 
saying that the fact that a war is going on ought not to cut down the rights 
of others. And I will so far agree with Professor Fenwick and Professor 
Hudson that if we do all in our power to try to maintain peace by refusing to 
export munitions or furnish anything without which war would be impossible, 
nevertheless that simply increases rather than curtails the rights of neutrals. 
I do not think by pulling in our horns to get away from trouble we can really 
avoid trouble. If we want to enforce the law, the question is, as Mr. Warren 
well said, “How?” And the question is, what must we do, and what are we 
willing to do, in order to maintain our rights and to keep out of war? 

Chairman Reeves. We still have five minutes left, and the subject is 
still open for discussion. 

Mr. Puitiep MarsHatt Brown. If I might follow after a former 
student of mine, although not taking my cue from him, perhaps, I would like 
to state as one of the veterans of this Society, having been a member since 
its foundation and having attended nearly every annual meeting, that at no 
meeting have I been so surprised by the statements made by members of 
this Society who are authorities on international law which seem to me so 
open to question, and in many cases so difficult of proof. While listening to 
assertions that neutrality has been abolished I have been reminded of the 
man who was rushing to catch the ferry boat which was just drawing out; a 
bystander cried out: ‘‘You can do it in two jumps.” It certainly demands 
intellectual agility to leap over neutrality. 

May I be permitted briefly to give you the reflections which have come 
to me this morning as I have sat here listening to this discussion. 

1. Nothing sound in human affairs and in the orderly development of 
law can be accomplished per saltum. To leap over neutrality is the act of 
an acrobat. 

2. The idea that “war anywhere is a concern everywhere’”’ is an invi- 
tation to general war and international anarchy. 

3. The idea that no system of laws of neutrality exists because rights 
have been violated is the annihilation of civil society. 

4. The idea of neutral duties without rights is a pretty good definition 
of slavery. A slave was a man who had duties but no rights. 

5. Neutral duties may not be determined by one nation alone. The 
idea that the United States can define international neutrality by its own 
acts is, to my mind, a thoroughly untenable position. As Mr. Wickersham 
has said, it would be of no value in the face of an actuality. 

We have been talking in terms of munitions of war, and our imagina- 
tions have been stirred by imaginary bombs dropping on us, and poisonous 
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gas asphyxiating this assembly. May I suggest that we get away from that 
atmosphere of emotion. A wise philosopher in international law, Professor 
Lorimer, observed long ago that contraband is whatever may be most needed 
during a given war. It may be salt or saltpetre; it may be food. Is it 
possible that any generous minded person here would say that a neutral 
could justify the claim to suddenly arrest the flow of food between nations 
whether to a belligerent or a neutral? 

6. Government intervention in international neutrality legislation is as 
dangerous as intervention in economic affairs. If we take a chapter from 
our own history, take Jefferson’s experiments in neutrality. If ever there 
was a demonstration of the futility of experiments in neutrality legislation, 
it was during the Napoleonic Wars. 

7. The idea that if we drift into neutrality we drift into war is merely 
an unsupported assertion. 

8. United States neutrality legislation permits the President to take 
sides and to get us into war. The whole tendency of the discussion is to 
abandon neutrality in order to be prepared for war. How we may fulfill our 
duties and our rights is a subordinate question to the obligation of any man 
or any nation to fulfill his duties and defend his rights. 

Professor Quincy WricHt. May I ask Mr. Brown a question? 

Chairman Reeves. Yes, but do not engage in debate. 

Professor WricHT. I understood Mr. Brown to say that he had heard, 
among the extraordinary things said today, someone advocate the idea that 
war somewhere should mean a war everywhere. I have been listening care- 
fully, but I did not hear that remark. 

Mr. Brown. My neighbor here confirms my recollection that the 
statement was made that a war anywhere was of concern everywhere. I 
maintain that is a most dangerous idea. I agree with Mr. Wickersham as to 
the practical example. The situation in the Chaco is by no means an invi- 
tation to us to abandon neutrality. 

Chairman Reeves. If the Chairman’s memory is correct, somebody 
either quoted or paraphrased certain sections of the League of Nations 
Covenant. Possibly that is what the two speakers have in mind. 

However, the time has come to think of other things. At two o’clock 
this afternoon, discussion of the subject will be resumed. There is a whole 
afternoon available for it, and again this evening there will be another 
resumption of the discussion of the subject. 

I now declare this session adjourned. 

(Whereupon, at 12:30 o’clock p. m. a recess was taken until 2:00 
o’clock p. m.) 








THIRD SESSION 
Friday, April 26, 1935, at 2 o’clock p. m. 


The PRESIDENT, JAMES Brown Scorr. Ladies and gentlemen: The 
afternoon session of the American Society of International Law is now in 
order. This afternoon we are to have a treat, for we are to have a gentleman 
speak about a subject with which he is professionally familiar, and with which 
he has been familiar for many years past,—Mr. Lester H. Woolsey, former 
Solicitor, Department of State, who will address you on ‘‘ Neutral Persons 
and Property on the High Seas in Time of War.” 


NEUTRAL PERSONS AND PROPERTY ON THE 
HIGH SEAS IN TIME OF WAR 


By Lester H. Wootsry 
Former Solicitor, Department of State 


Mr. Chairman, ladies and gentlemen: I hardly know how to start today. 
I confess I have had a hard time trying to decide upon how far neutral rights 
may be abridged, and my statement, I am afraid, will not be very fruitful. 
As I have said, I have had a great deal of difficulty with this subject. The 
reason is that I have lived through two periods; I was in the State Depart- 
ment during the War, during the period of neutrality, when we were called 
upon to enforce neutral rights and obligations, and later when we were to 
exercise belligerent rights; and the experience has given me a wholesome 
regard for the actualities in international relations. I understood one of our 
members to say that rules of neutrality were not very definite when we were 
neutral. I think if the gentleman had been in the Department at that time, 
as several others whom I see around me were, he would have felt that they 
were perhaps too definite. They were so definite that we had no difficulty 
in formulating them generally; the great difficulty was in getting anybody to 
heed them. That was our chief and only difficulty, as I recall. 

One point which I would like to make in the beginning is the distinction 
between the obligations and the rights of a neutral. I venture to suggest 
that our obligations as neutrals relate chiefly to our territorial jurisdiction. 
When neutral we are bound not to allow our territory to be used for certain 
purposes by a belligerent. The Geneva arbitration fixed the general limits 
of obligations in respect of territorial jurisdiction. I do not need to go into 
detail before this audience except to point out that neutrals, as that great 
case proved, can not waive their obligations. They are bound to observe 
them. 

Beyond the territorial jurisdiction, however, obligations fade out to a 
large extent; and on the high seas the neutrals have only what they claim as 
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“rights.” I know the term “rights” as applied to neutrality is perhaps in 
bad odor. Mr. Charles Warren and others have questioned whether there 
are neutral rights at all. There were, of course, rules of conduct, pretty 
definite rules, established by court decisions, but yet they were only rules, 
which could be waived by the neutral at pleasure. Thus there is a distinc- 
tion between rights and obligations, the obligations of a neutral within the 
territorial jurisdiction and the rights of a neutral on the high seas—the one 
can not be waived by neutrals; the other may be waived with impunity. 

Of course, the obligations of a neutral within territorial jurisdiction have 
corresponding rights—that is, the neutral has a right to demand that his 
territorial jurisdiction be respected by belligerents and not violated. Those 
are reciprocal rights and outside the distinction I am making. 

I presume we have to assume that neutrality is still possible. I think, 
notwithstanding the Covenant of the League of Nations and the Pact of 
Paris and their theory of just and unjust wars, there may still be occasion 
and reason for neutrality. And that seems to be the thought of the world. 
The Covenant itself envisages neutrality. There is no obligation on all 
countries to go to war or not to go to war in all circumstances. It is beyond 
hope that we shall hereafter always be a co-belligerent and never a neutral. 
Moreover, the Pact of Paris anticipates defensive wars. And since those 
treaties were concluded, other treaties have been entered into in regard to 
neutrality, not only in Europe, but in this hemisphere. Thus Germany, 
Italy, Austria, Jugoslavia, Czechoslovakia, Lithuania—all members of the 
League at the time—agreed in treaties to remain neutral in certain circum- 
stances. The Convention of Maritime Neutrality of American States was 
signed in Havana, February 20, 1928, and became effective January 14, 1931, 
eighteen months after the Pact of Paris became effective. When Paraguay 
declared war on Bolivia in the Chaco dispute, on May 10, 1933, Uruguay, 
Peru, Argentina and Brazil issued declarations of neutrality during the same 
month. 

Naturally, we all feel a doubt as to where we stand in respect of neutral 
rights as a result of the last war. When the war opened, the latest statement 
on neutrality was the Declaration of London of 1909, which, however, was 
not ratified, and not in force during the war. The Department of State 
tried to persuade the belligerents to adopt the Declaration, but failed. The 
Central Powers professed to agree, but the Allies’ first move was to modify 
the Declaration. Later they threw it over entirely and went their own way. 
Thus the neutrals were left to the general principles of international law. 
The United States protested violations of neutrality by the belligerents, and 
these protests retarded perhaps extreme action, but no concession was 
granted (except as to removing persons from our ships by Great Britain). 
Since the war, there have been no international decisions to clarify the situa- 
tion. We have had no international arbitrations that I know of involving 
direct questions of neutrality; and we have had no treaties since the war 
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settling the many disputed points. No claims were presented to France, 
so far as I know, and the claims against Great Britain were waived and the 
rights of each party reserved, in the agreement of May, 1927. Thus today 
our contentions as a neutral stand unrecognized by any of the belligerents in 
the last war, with perhaps one exception. 

We entered the war for several reasons, according to post-war writers— 
more reasons than I ever heard of in the Department of State—but I think 
we did enter the war for one thing certainly: because American lives were 
being sacrificed at sea through reckless submarine warfare. If I were asked 
to give one reason why we entered the war, that would be the main one. We 
went to war in defense of a neutral right, and we won the war. Does not 
that mean that we championed the right of Americans, of neutrals, to travel 
on the high seas in proper vessels in time of war? Is not that right deter- 
mined then as well as arms can determine anything? It is not stipulated in 
any peace treaty or in any treaty since that time, but is it not just as well 
determined by the sword as the so-called right of secession was determined 
by the Civil War? The Southern States were not allowed to secede, and I 
doubt if they will try to secede again. 

Several new factors appeared in the last war and will appear in the next 
one. Up to the last war, there were not many additions to the instruments 
of warfare. It is true that wooden ships had been changed to ironclads; 
that the range of guns had been extended; but armies, though increased, were 
relatively small; and populations were not regimented. In the last war we 
had, and I take it in the next war we shall have, new factors, unprecedented 
factors. We shall have, of course, the submarine, much enlarged in size and 
radius of operation—an instrument which is, I believe, under no treaty 
restrictions at the present time. The Washington Treaty of 1922 is not in 
effect and was not signed by Germany. We shall have chemically prepared 
foods made out of corn-stalks and other waste materials, and regimented 
and rationed populations. We shall have airplanes of greater size and effi- 
ciency, capable of gassing whole populations of cities. We may have hydro- 
planes equipped with torpedoes for sea use. We may have radio-controlled 
vessels and airplanes. Airplanes may be travelling over the ocean from 
some base or from some mother ship, guided by radio and dropping bombs, 
making signals, with no one on board. Besides, we hear about the diabolical 
death-ray as an instrument of warfare. The result is that in the next war, 
undoubtedly commerce will be “scourged with scorpions” or wiped out en- 
tirely, at least from the war zones of the sea. The situation of neutrals will 
be intolerable. Is the United States going to give up these new forms of 
warfare as a concession to the neutrals? I doubt it very much. 

Mr. Warren suggests that we ought to have arrangements now arrived 
at with the great Powers at least, with all Powers if possible, to control 
neutral and belligerent relations during the next war. I agree with Mr. 
Warren that such a thing would be ideal. But I do not have the slightest 
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faith in getting or in keeping such a treaty. Any treaty obtainable would 
certainly preserve for the belligerents of the last war the forms of warfare 
which were pursued then and which are conceived to be possible in the 
next war. I believe this is an assumption about which there can not be 
the slightest doubt, and which neutrals must face as a part of the factual 
situation. 

If it were possible to obtain such restrictions in treaty form, we all know 
what would happen to them. We all know what happens to international 
agreements when a country has its back to the wall. It tries to save itself, 
for self-defense is the first principle of national life. The most that such a 
treaty on neutrality could accomplish would be to set up a rule for the assess- 
ment of damages after the war is over. The United States, when a bellig- 
erent, acted as a belligerent, did everything it could to win the war, accepted 
many Allied practices—not all of them—and copied their methods to a large 
extent. Weshould probably doit again. Suppose the United States were a 
belligerent and England a neutral in a great war. It is doubtful that Eng- 
land would fare any better in such a war than we did as a neutral in the last 
war. I mean, if this country were on the verge of disaster, I can not con- 
ceive that we would allow the rules of neutrality, affecting only the so-called 
rights of neutrals, to interfere. 

Property and persons at sea are affected in time of war by the rules of 
contraband, blockade, visit and search, and the like. In the last war almost 
every article useful in warlike operations was put on the contraband list. 
Conditional contraband was wiped out. I recall that when the Naval Regu- 
lations of 1917 were drafted by Professor Wilson and me, we left out the 
terms “conditional contraband’’—the first time they had ever been left out 
of an American list. But I think they were properly left out, although the 
distinction was subtly carried in the definition. Germany was a wholly 
regimented country. A shipload of food entering Germany was like a spoon- 
ful added to a cup of water—the whole supply was augmented by that much. 
Even the United States as a belligerent had its Food Control Board. It is 
likely that in future wars there will be no distinction between absolute and 
conditional contraband. Contraband has always been a relative matter. 
In 1785 cotton was exempt. In 1914 it was one of the first articles on the 
absolute list. Again, in 1785 charcoal and flint stones were on the list, but 
we do not find them on the 1914 lists. A great many chemicals were on the 
1914 lists; many of them were never known before. 

We must bear in mind that traffic in contraband is not a neutral right. 
A neutral vessel is permitted to carry it subject to the penalty of confiscation 
if caught. There is no international responsibility if the right is waived. 
What then is to be done about contraband trade if we are to maintain our 
neutrality and not to be drawn into war? It is out of the question that all 
articles should be embargoed by a country. Jefferson was unable to enforce 
the embargo of 1807. Asa compromise we might bar the export of munitions 
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to the war zones. That alone would be a great undertaking, a great burden 
in a country of this size. We would have to ensure that no munitions of war 
left this country by coast or frontier. Moreover, if we attempted to do this 
by law, the belligerents would have the right to insist that the law be en- 
forced. If munitions got out to any large extent, we might be held respon- 
sible. Prevention would necessitate sleepless vigilance. On the other 
hand, if the United States embargoed all munitions of war, every other 
country which now depends on buying such materials abroad would “Es- 
senize’”’ and stock up in peace time. 

We might limit the carriage of munitions to belligerent vessels, which 
were largely the carriers in the World War, and prohibit the trade to Ameri- 
can vessels. This would be less burdensome than an absolute embargo. In 
this connection, however, some have raised the question as to whether the 
shipment of arms on a large scale, as carried on during the last war, did not 
make this country in fact a base of operations. They point to the great 
plants used in this country for the assembly and shipment of munitions; to 
belligerent vessels, requisitioned or government-controlled, coming up to the 
docks and loading munitions in great quantities; to British, French and 
Russian inspectors supervising the work. Should this sort of thing be 
avoided in the future? 

Coming now to the matter of blockade, all of you know that the so- 
called ‘“‘measures of blockade” of the Allied Powers, chiefly Great Britain, 
were not legal under the old rules. There was a rationing of neutral coun- 
tries adjacent to the Central Powers; there were bunkering agreements 
whereby neutral vessels were compelled not to engage in trade with enemy 
persons anywhere; there were blacklists against neutral firms who traded with 
enemies, and there was control of key-commodities for the same purpose. 
It is safe to say that blockade by investment of a port with ships on station 
will not be used in a war of any size in the future. Submarines, airplanes 
and mines will prevent it. Belligerents will surround themselves and the 
enemy with marine danger zones. 

Germany instituted the danger zone in the World War. Ihave brought 
a map to show graphically how Germany closed the seas around the British 
Isles by the decree of January 31, 1917. A lane from west to east led to 
Falmouth. As a great concession to the United States, one passenger ship 
a week was allowed to pass through that lane, arriving on Sunday, I believe, 
and leaving on Wednesday. The ship was to be marked in bright colors, 
vertical stripes of red and white, to bear a white flag, but not to carry 
contraband. I have another map showing the war zone in the Mediter- 
ranean at the same time. This sea was entirely closed except for an irregular 
avenue leading to Greece. It was twenty sea miles wide and for ships that 
carried no contraband. Later, of course, England countered by designating 
war zones off Denmark and Holland, at the mouth of the Thames, and else- 
where. Moreover, when the United States entered the war, she and the 
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Allies laid a mine barrage which practically closed off the North Sea and 
which, it is said, was the device which broke up submarine warfare. I can 
not conceive that belligerents are going to give up these methods of block- 
ade. They, of course, do not constitute a legal blockade, but they do effect 
a real blockade. 

What is to be the course of a neutral in these circumstances? A neutral 
has no rights with respect to blockade. A blockade is a prohibition upon 
trade which a neutral must respect if the blockade be legal, and in the 
future, I dare say, a neutral will have to respect certain ‘‘blockade measures”’ 
besides the investment of a port by a fleet. In doing so the neutral will not 
be giving up substantial rights; it will only be recognizing a factual situation. 
There are, of course, objections to bunkering agreements and blacklists, but 
I do not have time to discuss them. Undoubtedly the United States itself 
will wish to retain the liberty of using certain “measures of blockade’”’ in the 
event of a great war. To maintain the right to trade with a port “illegally 
blockaded” by the use of “blockade measures” would only lead to a conflict. 
It does not seem to me that the “right” at stake is worth a war. 

As to visit and search in time of war, enough has been said to show that 
the search of large vessels at sea is practically impossible and will be more 
so in future wars in the presence of submarines, airplanes and mines. The 
British practice was to bring in vessels having goods of enemy destination, 
ownership or origin, for search in port, but not necessarily to condemn the 
vessels. Undoubtedly the United States is not going to foreclose the pos- 
sibility of following this practice in the future if necessary. Naval officers 
tell me that it would be foolish to limit freedom of action in this respect. 

As a remedy, the Dutch proposed to convoy. In one case they desired 
to send certain officials and some money and supplies to the Dutch East 
Indies and made bold to announce they would be dispatched under convoy. 
Great Britain, however, warned the Netherlands that this would not be 
allowed in any circumstances. The result was that the whole cargo and 
passenger list was submitted to British and French officials, who eliminated 
all enemy property, German coal and other articles of enemy origin and all 
civilian passengers. Finally the whole plan broke down. Of course, Hol- 
land is a small country, and probably the Allies would not have tried to treat 
the United States in the same way. Still the use of the convoy would un- 
doubtedly have led to trouble with reference to visit and search, as to which 
the United States may wish to preserve freedom of action. 

Another remedy would be the use of belligerent certificates of free pas- 
sage, such as were issued by Allied Embassies in the United States. I do 
not, however, favor the idea of such licenses being issued by a belligerent 
government within the jurisdiction of the United States. It would seem 
that if any government is to control the matter of visit and search from 
within our territorial jurisdiction, it should be the American Government. 

Here again it should be remembered that visit and search at sea is in the 
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nature of a penalty. It does not involve any neutral obligation based on im- 
partiality. It is clearly a belligerent right, and if it is necessary or advisable 
to waive the practice of visit and search on the high seas, this waiver would 
not impute to a neutral any violation of its international obligations. 

Visit and search also extended to mails and private property at sea. 
The mails during the last war were thoroughly examined in port. Pieces of 
mail were frequently lost and mutilated. It was also apparent that trade 
data was abstracted and bids and commercial transactions often delayed or 
frustrated. Great Britain organized a War Trade Bureau, in which all trade 
data was centralized and coérdinated. The excuse for the search of mails in 
port was that contraband, such as money, securities, rubber, etc., as well as 
enemy intelligence, was transmitted by mail and that submarine warfare 
prevented examination at sea. Although mails were generally regarded as 
inviolable, there was no law in this country to exclude contraband, and 
therefore the excuse of the belligerents was not entirely unfounded. It 
would seem clear that the United States must in time of war prevent the 
transmission of contraband or enemy intelligence in the mails or else allow 
them to be thoroughly searched, and I do not believe this can be done at 
sea. 

As to private property at sea, the rule of ‘neutral ships make neutral 
goods” was, in the case of enemy property, practically disregarded. The 
carriage of enemy property was effectively prevented by bunkering agree- 
ments, contraband lists, visit and search in port and submarine sinkings. 
As to neutral property, not contraband in character and not engaged in 
blockade running, the amount was insignificant in the last war. If carried 
on enemy ships, it risked destruction; if carried on neutral ships, it was shut 
out by the “blockade measures.”’ The treatment of private property at sea 
depends to a large extent on how questions of contraband, blockade, and 
visit and search are to be handled. 

Here again belligerent interference with mails and private property at 
sea does not involve the obligations of a neutral. The so-called neutral 
rights in respect of these matters may be reduced or waived entirely, with 
impunity. 

Finally, the sanctity of neutral persons at sea was strongly maintained 
by the United States during the World War. In fact, as I have said, the 
United States entered the war in behalf of this principle. Perhaps it may 
be regarded as vindicated by victory. Secretary Bryan gave serious con- 
sideration to prohibiting American citizens from travelling on enemy vessels. 
Indeed, the McLemore Resolution, introduced in Congress, was to that 
effect. The question may be said to have influenced Mr. Bryan’s resigna- 
tion. On the merits, however, it may be doubted whether the United States 
should be brought into war because American citizens insist upon traversing 
the high seas on enemy vessels. It is believed that this matter could be 
easily controlled by a passport regulation and that a statute authorizing the 
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Secretary of State to refuse passports to persons travelling on belligerent 
vessels would have a salutary effect. 

Finally, I wish to refer to the question of armed merchant vessels. To 
arm enemy vessels has apparently been an immemorial right. In the World 
War the United States allowed such vessels in port if their armament was 
defensive only. In January, 1917, it appeared that Allied merchantmen 
were apparently ordered to take the offensive against submarines. There- 
upon, the United States treated them as warships, as Germany had. When 
a belligerent, the United States armed its merchantmen and inquired of 
neutrals whether they objected to entry in port. Holland, for one, refused 
to admit all armed enemy merchantmen, but admitted neutral armed mer- 
chantmen. The entry of armed enemy vessels into neutral ports may involve 
the neutral’s obligations within territorial jurisdiction, which must be care- 
fully observed. The neutral’s duty is to take whatever measures are neces- 
sary to prevent the use of its territory as a base of naval operations. To this 
end, it may prohibit entry of armed enemy merchant vessels or treat them 
as warships. It would be well, therefore, to establish one of these alterna- 
tives as a simple rule of action during war. 

Armed neutral merchantmen do not raise the same difficulties, because 
they are not engaged in warfare and their armament is presumably not of- 
fensive. American vessels were armed with naval guns and men after diplo- 
matic relations with Germany were broken, and there were no objections, so 
far as I know, when they entered the ports of other nations. However, 
armed neutral vessels can not hope to cope with modern belligerent war- 
craft, as a rule, and resistance is likely to end in destruction or condemnation. 
I can see no advantage in trying to enforce neutral rights through armed mer- 
chantmen and believe the practice of arming them should be discontinued. 

In view of the new factors in modern warfare with which the neutral, 
as a practical matter, is unable to cope without becoming involved, my con- 
clusion is that friction between neutrals and belligerents, as well as the pos- 
sibility of armed conflict, would be greatly reduced if absolute contraband, 
at least arms and munitions, were kept off American vessels, if American 
citizens were kept off belligerent vessels, if visit and search were allowed in 
port, if new forms of blockade were admitted, and if armed belligerent mer- 
chant vessels were treated as warships. These proposals would not violate 
any of the obligations of a neutral imposed by international law and based 
upon impartiality. All of the concessions fall within the limits of so-called 
neutral rights, which may be modified with impunity. On the other hand, to 
insist, upon these “‘rights” means entering the conflict against new forms of 
warfare which undoubtedly have come to stay. To attempt thus to hold 
back improvements in the instruments of war, as Canute did the approaching 
tides, seems to me unfeasible and unreasonable. By granting limited con- 
cessions in the field of neutral “‘rights,’’ we shall gain freedom of action as to 
certain belligerent practices which not only will offset the losses but which we 
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will in any event be forced by stress of circumstances to adopt. As I have 
said, the only other alternative is to maintain the old rules of neutrality 
single-handed or by joining some armed league of neutrality, either of which 
courses will lead to conflict. 


The PresipentT. The time has come for discussion. The first speaker 
will be Mr. Herbert W. Briggs, Professor of Government, Cornell University. 

Professor Hersert W. Briacs. Mr. Chairman, ladies and gentlemen: 
I agree with Mr. Woolsey that the last war left in an uncertain condition a 
good many of the rights and obligations of neutrals on the high seas. I would 
like very much to see a restatement of these laws. Unfortunately, the 
United States alone cannot undertake to restate them. I would like to see 
the Harvard Research and private organizations do some work along these 
lines. The development of international organization since the war must 
be taken into consideration. In my opinion, Professor Kunz this morning 
was right in saying that neither the League Covenant nor the Kellogg Pact 
has destroyed neutrality. Judge John Bassett Moore has said there is not 
in the world today a single government which is acting on such a supposition. 
There were several members of the League of Nations who declared neutral- 
ity in the Chaco dispute last year when Paraguay declared war on Bolivia 
on May 10, 1933. 

One fact, however, must be taken into consideration. It is important 
to know that the League and the Kellogg Pact have placed the concept of 
neutrality in a different light. The theory of the League of Nations with 
regard to sanctions is that the collective force of the international community 
should be used to stop wars and to “enforce” peace. I see an inconsistency 
there, but the fact must be taken into consideration by the United States 
State Department as well as by other governments. Legally the United 
States could insist upon its neutral rights, whatever they are today. Actu- 
ally so to do might involve us in difficulties. I foresee two possible conse- 
quences. In the first place, it might defeat League sanctions, something 
with which people in this country think we are not concerned. Since neutral 
rights were so little respected in the late war, this policy might also involve 
us in the war. I believe the purpose of a policy of neutrality is to keep us 
from becoming involved in war. 

Failing a restatement of the international law dealing with neutral 
rights and obligations, it behooves the United States to consider what policy 
it would adopt in a future war. 

It is impossible, as the State Department has recently found out, to 
develop one policy which will be applicable to all eventualities which might 
arise. In wars of small scope, it is quite possible that we can preserve our 
neutrality. We have maintained neutrality in the dispute between Bolivia 
and Paraguay without even a declaration of neutrality. In wars of larger 
scope, I think Mr. Warren is right that the time to consider our policy is now, 
because Congress should perhaps pass some legislation. At any rate, the 
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State Department and the Executive should consider what policy we should 
be inclined to follow and what sacrifices we would be willing to make when 
the case arises. 

I have always felt that the League of Nations could conduct a war 
against an aggressor without getting into a conflict with the United States. 
Putting it in another way, I have never felt that neutrality on the part of 
the United States need interfere to a great extent with League sanctions. 
Direct trade could be stopped by blockade. The United States has always 
observed a blockade. The trouble which arose over the doctrine of con- 
tinuous voyage in the last war would probably not arise. The obligation is 
on the members of the League to sever economic and commercial and trade 
relations with an aggressor state. The danger of a clash with the League of 
Nations in the case of a League war against an aggressor has been ex- 
aggerated. 

Of course, it is the contention of the League of Nations that in using 
sanctions they would prefer to use measures short of war. They want to use 
sanctions against an aggressor in times of peace; and there would be no 
question of neutral rights involved in that case; it would be a question as to 
our peace time rights of trade. Stanley Baldwin said, however, on May 18, 
1934, ‘‘There is no such thing as a workable sanction which does not mean 
war; if we adopt sanctions, we must prepare for war.” 

In any case, whether or not we insist that the League could enforce its 
obligation under the Covenant without getting into conflict with the United 
States, there would be a tremendous temptation on the part of the League 
of Nations to assert belligerent rights without conceding neutral rights, on 
the theory that the end justifies the means. And much as we would like 
to say “You are violating our neutral rights,” it seems to me we will have 
to consider what policy we would adopt in a case like that. If we are really 
interested in the preservation of peace, we might have to let some of our 
neutral rights go. 

Several suggestions have been made by Mr. Warren, by Senator Nye, 
by Representative Maverick, and a number of others who look towards 
establishing a policy to be employed by the United States in the case of 
future disputes. Mr. Warren has insisted in article after article that it will 
be too late when the war begins. There are several suggestions I would like 
to leave for your consideration today. This is on the assumption that the 
United States desires a policy of neutrality. Mr. Borchard said last night 
that if we really wanted neutrality enough we could have had it last time. 
What sacrifices would the United States be called upon to make if we are 
sincerely desirous of neutrality, that is, peace? We might start with an 
embargo on arms and munitions. This could be laid down in time of peace 
and should be mandatory. There has been some debate whether it should 
be left to the discretion of the Executive. The Executive would undoubtedly 
be subjected to tremendous pressure from our manufacturers and from 
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bankers as well, where the question of loans is involved for financing the sale 
of arms and munitions. 

I might throw this out for discussion this afternoon, that such a manda- 
tory embargo should be passed by Congress now to become effective only 
upon declaration of war. Whether or not we like it, Congress will act soon. 
There are several proposals before Congress now, and several more will be 
introduced next week. The question of our policy, it seems to me, becomes 
more important to us today than the question of the restatement of legal 
rights and obligations of neutrals. 

The establishment of an embargo upon the outbreak of war or declaration 
of war does not cover all situations. It would not cover a situation where 
there was no war in the legal sense, such as the struggle between China and 
Japan in Manchuria. 

My second suggestion, therefore, is the conferring upon the President 
of discretion to establish a similar embargo whenever conditions of actual 
hostilities abroad seem to be leading the United States into the conflict. 
The embargo, perhaps, should be against both sides. This would be a 
passive form of codéperation with League sanctions. The aggressor would 
not receive arms and ammunition from the United States and League mem- 
bers could probably help each other. The result would be beneficial from 
the point of view of the United States, and not harmful from the point of 
view of the League of Nations. 

It has been suggested that the power of defining war materials be con- 
ferred on the President. An embargo perhaps should be limited to arms and 
munitions. The United States suggested to the Disarmament Conference 
last year a list of articles which might be included in the category of arms 
and munitions—perhaps poison gas and things of that kind. But this does 
not take care of the subject of contraband other than arms and munitions. 
Mr. Warren has made several suggestions taking care of this trade, which 
includes practically all of the trade of the United States. One suggestion 
that he has made is that American shippers should not be protected by the 
United States; that they should ship at their own risk any goods which are 
declared contraband by any state. Another method he has suggested is that 
any article which either belligerent considers sufficiently important to be 
put on the contraband list should be put on a quota by the United States, 
perhaps an average of the five prior pre-war years, and we would allocate to 
these countries a quota based on this average. 

Then there is the question of loans. Perhaps there should be declared 
an embargo on loans and credits to the belligerents on both sides—against 
belligerents in the actual sense, not merely in a legal sense. 

Various suggestions were brought forward by Mr. Woolsey about paint- 
ing ships and designating them as neutral. I would like to see some dis- 
cussion of the use of the airplane so far as visit and search is concerned. 
How will the airplane determine whether a ship is a merchant vessel? How 
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will it take it into port? These are matters which require consideration, 
although they are not perhaps so important as the embargoes on loans and 
arms and munitions, and perhaps the refusal of passports to Americans 
travelling in war time. 

We may prefer some policy other than neutrality. We may prefer a 
policy of discrimination against a country which we consider in the wrong. 
I do not share the fear of those who have been opposing a mandatory em- 
bargo, that when a war breaks out abroad we might wish to take sides. I 
would like to see the mandatory embargo established at the start. Nothing 
is easier than to become involved in the conflict if we so wish. If we decide 
to take sides afterwards, of course we will lay ourselves open to the charge 
of unneutral conduct. And perhaps some measures should be undertaken 
to protect us. The members of the League of Nations are protected under 
Article XVI. It is stated that if any members commit any of the violations 
listed there, they are legally subject to the imposition of sanctions. The 
United States, not being a party to that Covenant, of course is not pro- 
tected. 

It is suggested that the Budapest resolutions on the Kellogg Pact 
formulated by the International Law Association last September be embod- 
ied in a new treaty, or perhaps an amendment to the Kellogg Pact, so as to 
protect this country in case it wished to abandon the policy of neutrality and 
adopt a policy of discrimination. It is suggested in Article IV of those 
resolutions that when any state goes to war in violation of the Kellogg Pact, 
other countries should be permitted to exclude it from the exercise of bel- 
ligerent rights and neutral rights. 

I have based my remarks, however, upon the theory that we wish to 
adhere to neutrality as a means of keeping out of war, and I have suggested 
a few concrete things, none of them original with me, which I would like to 
see discussed by the Society this afternoon. 

The Presipent. The discussion will be continued by Mr. Llewellyn 
Pfankuchen, Instructor in Political Science, University of Wisconsin. 

Professor LLEWELLYN PFANKUCHEN. The tone of our discussions of 
neutrality seems to have changed. A few years ago, when dew still glistened 
on the wings of the League of Nations, the great question was, Could there 
be any neutrals in the same world with Articles X, XI, and XVI of the League 
Covenant? Custom determined that question, even if logic was incon- 
clusive. No one doubts now that we do in fact have neutrals, even though 
Article XVI has yet to be applied. Few things, in my judgment, could be 
more significant for the future peace of the United States, than that our 
Society, in 1935, should meet to discuss neutrality, not as an obsolete concept 
to be discarded for aggressor-picking, but as a going concern. I say, 
significant to the future peace of the United States. It may be that the 
peace of Europe cannot be preserved without pacts which call for the use by 
belligerent Powers of air bases in countries not participating in the war; and 
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that the peace between Asiatic Powers cannot be kept without collective 
sanctions. I think, however, that the present mood of the American people 
is a mood of peace, at least with respect to the possibility of a European war; 
and it seems to me that this mood, even if limited in its application to this 
geographical area, would alone justify keeping the idea of neutrality—at 
least in its sense of abstinence from the war—oiled and greased and in good 
running order. 

At this point, of course, we have to consider the proposals of Mr. 
Charles Warren. Mr. Warren, who as Assistant Attorney General had 
much to do with operating the American neutrality during the War of 
1914-1919, tells us in a series of persuasive papers, that oiling and greasing 
the old car is not enough; and he offers us a series of engineering improve- 
ments which amount practically to a new automobile. He continues that 
this new car will cost us a lot of money, but that if we want better transpor- 
tation away from American participation in a war, we can have it at this 
price. Even at that, he concludes, the new car will cost less than payment 
for the accidents we are sure to have with the old one. 

I should say at once that I am heartily in favor of Mr. Warren’s pro- 
posals. I say this without desiring at all to imply that the United States 
should not consult with other nations or even join with them in action against 
an aggressor, should the United States desire to do so; but if the United 
States desires to remain neutral, that choice should be open to it also, and 
on terms which make neutrality into what it was originally intended to be— 
genuine abstinence from the war. 

At the 1933 meeting of this Society, Professor Jessup pointed out that 
the claims we call “rights of neutrals” had grown up around the original 
) concept that a State could abstain from war while other States were belliger- 

ent. This idea that the essence of what we call neutrality is abstinence from 
: the war, is, it seems to me, a fruitful concept which takes us back to first 
| principles. By the same token, Mr. Warren’s proposals return to these 
principles, by emphasizing what concrete actions are required of a nation 
which desires genuinely to abstain from a war. The prohibition of the sale 
of munitions to belligerents, of loans by our citizens to the belligerent States, 
of travel by American citizens on armed merchant ships, all grow out of the 
principle of abstinence from the war. So too do the proposals relating to 
contraband, which Mr. Warren apparently approached with some hesita- 
tion. Failing an agreement with the belligerents to buy such of our contra- 
| band commerce as they intercept, Mr. Warren would ration all belligerents 
| on a pre-war quota, as to any articles or goods one of them declared to be 
contraband. 
This last proposal, in the contrast it offers with the old position of 
| neutral Powers on contraband, illustrates vividly how far the old conception 
of neutrality departed from the essential idea of abstinence from the war. 
Under the old rules, with a limited definition of what was contraband, non- 








85 


contraband goods could be freely shipped by neutral citizens, and were only 
capturable for breach of blockade. The result was that noncontraband 
commerce participated in the war. Yet, despite this participation in the 
war, the “neutral” government was expected to protect this commerce. In 
other words, a government which was “neutral” because it desired to abstain 
from the war, at the same time had to defend under its “neutral rights,” 
commerce which participated in the war. No wonder such a doctrine is 
enfeebled: the wonder is it did not perish of itself, in internecine struggle 
between its parts. It is high time neutrals decided whether neutrality 
means peace or profits. It seems doubtful that it can longer mean both. 

As I have followed the discussion of Mr. Warren’s proposals, it has 
struck me that the really substantial objection to them is that the United 
States would be unwilling to pay this price for peace. If these proposals 
were enforced, not only the “wicked” munitions makers but the cotton 
farmers of the South and the wheat producers of the West would stand to 
lose substantial profits. The temptation temporarily to exorcise the depres- 
sion by supplying the needs of the belligerents would create pressures which 
a modern administration would find it no less difficult to resist than did 
President Jefferson. None the less, the disposition to be a neutral is a 
disposition to be at peace, and should be encouraged. Though the price be 
heavy, that is not a good reason for denying the people an opportunity to 
pay it. If we put Mr. Warren’s proposals on the statute books in advance 
of the outbreak of war, we will have made it the law that peace for the United 
States is more to be valued than profits. That fact will shift the burden of 
proof, and to my mind that is very important. If during the neutrality we 
should undergo again the experience of Mr. Jefferson’s administration, those 
who argue for profits will have to overcome the fact that the law is against 
them. While the law may not withstand them, I think that is a much better 
situation than to have the law on their side. I would much rather be able 
to say to them, ‘‘If you want to make money out of the belligerents’ distress, 
and in so doing bring America into the shadow of war, you will have to 
change the law,” than to repeat the position in the late war. Then, the 
makers of profits out of the war could say, ‘“‘The law permits and encourages 
my activities. That they may jeopardize the public policy of the United 
States—to remain at peace—is none of my affair. If you want to change 
that, you will have to change the law.” The burden of proof is a very im- 
portant thing, and it should not protect profits rather than peace. 

There is another possibility requiring consideration. The United 
States may not always desire to be at peace; occasions may arise again when 
Congress will declare war, and the United States will seek the rights of a 
belligerent. Suppose that Mr. Warren’s proposals became law, and, as on a 
former occasion, American principles of neutrality were widely adopted by 
other nations. Can there be any doubt that the United States would be 
handicapped materially in its conduct of the war? Take, as an example, the 
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application of Mr. Warren’s intriguing contraband proposal. Suppose the 
United States, at war with State X, declined to buy captured cargoes on 
ships of neutral State A. Then suppose that State X declared rubber and 
tungsten, for example, to be contraband, because the United States needs 
rubber and tungsten to conduct a war, and does not produce its own. If 
State A conducted its neutrality on Mr. Warren’s plan, it would then inform 
State X, and also the United States, that it (State A) would either prohibit 
entirely the export of rubber and tungsten to both belligerents, or permit 
only pre-war export quotas of some sort. Should all neutrals become 
converted to Mr. Warren’s proposals, the United States might find it very 
difficult to conduct a war. It may be that this is a consummation devoutly 
to be wished; but in computing the price that must be paid by the United 
States for neutrality on Mr. Warren’s plan, we should include a substantial 
item called “Shackles on the United States if the United States Becomes a 
Belligerent.” 

Personally, I would buy Mr. Warren’s new car even at this price; but 
I suspect that there are many who would wish to trade it in for Neutrality, 
Model 1914, if and when this unexpected instalment had to be paid. 

The Presipent. Mr. Jackson H. Ralston, former counsel and umpire 
in international arbitrations, will be the next speaker. Mr. Ralston’s career 
has been long, it has been large, and the views which he will express are based 
upon this large and long experience. 

Mr. Jackson H. Ratston. Four years ago at the meeting of this So- 
ciety I was called upon to say something upon the subject of neutrality. 
I confessed my ignorance on the subject. In the course of ten or fifteen 
minutes I demonstrated the truth of that statement. And, having done so, 
Mr. Finch calls upon me as if I were a proper speaker on this occasion. 
Well, the fault lies with him. And when I shall have finished my brief 
remarks, you will probably have occasion to discover the extent to which I 
have subtracted from the sum total of human knowledge. 

You have listened to many very interesting and very useful discussions 
on the question of neutrality from a practical standpoint. May I, therefore, 
undertake to say a few unpractical words? 

We speak of a nation’s neutrality, and of limitations placed because of a 
condition of war upon the neutral. To my mind, that point of beginning is 
not entirely correct. Nations do not trade among themselves. The indi- 
viduals of one nation trade with another nation. And ordinarily those 
individuals have a perfect and absolute right to indulge in all proper ex- 
change of commodities between them. That is your starting point—the 
starting point of absolute freedom as between the citizens of one nation and 
the citizens of another nation. And any rule which undertakes to place a 
limitation upon that primary right is, in my judgment, a wrong rule. 

We should not, therefore, speak in the beginning of the rights of neutrals 
as if they were something which sprang up when a war came into existence; 
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we should go back to the beginning and treat the natural right of men to 
exchange commodities, and whether there are any natural limitations upon 
those rights. To my mind there are certain natural limitations. I think 
personally that a trade in arms is an unnatural, improper thing, to be 
prohibited in time of peace as well as in time of war. 

There is another thing we speak of. I think I have heard the expression 
used here twenty times in the past twenty-four hours in thisconnection. We 
have spoken of belligerent rights. ‘To my mind that expression ought to be 
expunged from any book purporting to treat of international law. There is 
no such thing as a belligerent right. The belligerent right, so-called, is said 
to be a right to interfere with a neutral right or a natural right of the citizens 
of one nation to trade with those of another. It is, therefore, an unnatural 
thing, something brought into international law, as it were, by the ears. 
It has no place here. 

Much as we may discuss it, or think we are discussing it, there is no such 
thing as a belligerent right. The belligerent has no right to establish a 
blockade. The belligerent has no right to interfere with the course of 
commerce. We may be compelled by force, but only by force; and that is 
not law. We may be compelled by force to accept certain existing condi- 
tions, and because they are existing, but not because they are right. So I 
say that in my judgment this question of belligerent rights does not belong 
here. It is not to be considered. We may talk of belligerent exactions, 
belligerent force, or whatever we may choose to say, to interfere with the 
natural rights of the citizens of a state or of a country. 

I have six minutes I am told, six minutes in which to expose my utter 
ignorance of international law. And I want to assure you that that time is 
entirely and absolutely insufficient. And you will pardon me if you have 
not explored the depth and thickness of my own ignorance on the subject of 
international law. 

We have treated international law continually as if it were something 
separate and distinct apart from all other law, as if it were a secret science. 
We have been for innumerable numbers of thousands of years trying to learn 
what is the law as between individuals in this world. We have evolved 
what we call a system of laws governing them. It is not that we have 
evolved it exactly, but we have come nearer and nearer to learning what 
national law, or municipal law, rather, really is. When we turn to the field 
of international law, we absolutely reject all that we have learned with 
regard to individual law in all these years. To illustrate it, perhaps, by the 
particular instance before us today, I think we may consider the situation 
of rival gangs in Chicago. I hope there are no Chicago people here to take 
offense at my suggesting Chicago as a place where gangs may exist. What 
would we say if someone suggested that here were rival gangs fighting each 
other, and those rival gangs have a right to control the action of the people 
who are entirely apart and outside of their difficulties. We would say that 
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that was unthinkable. Yet our books on international law regard that situa- 
tion as perfectly natural and perfectly proper. But I can not pursue that 
particular subject further. 

Let me say this, that very eminent international authorities have told 
you that the source of international law is to be found in the treaties and 
customs of nations, and that the interpreters of those treaties are the text- 
writers and that we should turn to them for assistance. I think that is not 
true. It is not true of our law within the nation, and no responsible national 
authority will say that it is true in the nation, although responsible interna- 
tional authorities say so. 

The source of true international law, which is the only international law 
worthy of discussion, rests upon natural human rights, and not upon the 
say-so of any international law writer. It rests, therefore, upon a solid 
foundation. And just as we have learned that foundation within the nation, 
just so must we learn it internationally. We will not tolerate gangs; we 
will not tolerate blockades, or anything of the kind within the nation. We 
say that they are unlawful; and we have found by experience that they are 
unlawful. If we want to determine what is right, what is natural, so far as 
international law is concerned, let us address ourselves, not to the sayings of 
authors, not to events that have happened, but to the results of those events. 
So we find that continually there have been violations of international law 
that have gone on unchecked for years, and which have been called, falsely 
in my judgment, international law. When we learn, as we will, that justice 
and generosity and injustice and selfishness are human characteristics which 
we have found it necessary to restrain or to develop within the nation, just so 
must we learn that those same things are to be found in the great bodies of 
men which we call nations. 

The PresipEnT. I would like to say that, notwithstanding his opposi- 
tion to text-writers, Mr. Ralston has a number of very excellent texts to 
his credit. 

Mr. Jessup called my attention to the fact that there is an article in this 
morning’s Washington Post opposite the editorial page, by Mr. Charles 
Warren, and that he, Mr. Jessup, was informed that if Mr. Warren could 
have been present today to take part in the discussions, his statement would 
have been in the form of the article. Mr. Jessup will cull certain proposi- 
tions from the paper of Mr. Warren, and as it is Mr. Warren’s text upon 
which we are debating, I call upon Mr. Jessup. 

Professor Puituip C. Jessup. Mr. President, as there has been so 
much reference to Mr. Warren’s views in our discussion, I think it is partic- 
ularly useful to have the latest expression of them as a part of our discussion 
today. He has epitomized his views in nine possible policies of neutrality 
for the United States. He indicates that there may possibly be more, but 
he suggests that this is possibly an exhaustive list. The nine policies are as 
follows: 
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1. Our Government may attempt to obtain some international agreement upon the 
definition of contraband through an international conference. But this was tried at The 
Hague Conference of 1907 and in the Declaration of London of 1909, and it was a complete 
failure. After the experience in the Great War, there is even less likelihood that nations 
will restrict their contraband lists, by agreement or otherwise. 

2. Our Government may by threats of retaliatory measures attempt to force belligerents 
to recognize the neutral rights of trade claimed by us. Such a policy might easily lead us 
into war. But if determined upon, we should at once proceed by legislation to arm the 
President with effective powers to employ retaliation in his discretion, if no other measure 
could effect the desired aim. 

3. Our Government may protect what we have termed, in the past, our neutral rights 
of trade, by the use of our naval fleet. That is the policy advocated by many of our naval 
officers. It would, in all probability, lead to armed conflict and would amount to enforcing 
our status of neutrality by going to war to preserve it. 

4. Our Government may pursue the same course which it did from 1914 to 1917, 7. e., 
continuously challenge, by diplomatic correspondence, the right of the belligerents to 
interfere with our trade. But such a policy would again only lead to increasing frictions 
and irritations which might at any moment drag us into war. 

5. Our Government may, either before or at the outset of the war, attempt to enter into 
agreements with the belligerents as to the manner and extent of interference with contraband 
trade which may be allowed, and as to adequate compensation to our citizens whose trade 
isinterfered with. In bringing about such agreements, the presence on our statute books of 
authority to the President to put in force retaliatory measures might have some persuasive 
force. 

6. In case belligerent nations shall not be willing to enter into such agreements, our 
Government may restrict all trade by our citizens in contraband articles to the pre-war 
average amount shipped to both or all belligerent countries, as well as to other neutral 
countries. Such action might discourage a belligerent nation from too great extensions 
of their contraband lists; for each addition made by them to such lists would automatically 
operate to cut down their imports of such contraband article from the United States. 

7. Our Government may, by statute, forbid the export of any American goods declared 
contraband, unless title to such goods should be vested in the foreign purchaser, prior to 
shipment. This would eliminate controversies, for the goods on the high seas would be at 
the purchaser’srisk. But it would undoubtedly lessen American trade, if payment should be 
required by American traders or exporters prior to shipment. 

8. Our Government may forbid the making of loans or extensions of credit to any 
belligerent nation or to any person acting directly or indirectly for such nation, for the 
purchase of articles declared contraband. This also would greatly restrict American 
trade. 

9. If none of the above policies shall seem practicable, then there would seem to be only 
one other course for our Government to pursue, viz., by Congressional action or by Presi- 
dential proclamation, to give formal notice to all persons exporting or selling for export any 
goods listed as contraband by any belligerent that all such sales and exports are to be made 
at the risk of the seller or exporter, and that during the war, our Government will not enter 
into controversy with the belligerents but that after the war it will assert claims for damages 


in behalf of such persons, based on any rights of trade found to exist under international 
law. 


Those are the nine points, Mr. Chairman. 

The Presipent. Thank you, Mr. Jessup. 

Ladies and gentlemen, the question is open for discussion. I will call on 
Mr. Quincey Wright, who, I understand was, before Mr. Ralston spoke, a 
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resident of Chicago, and who intends to go to Chicago on the four o’clock 
train in order to change his residence. 

Professor Quincy Wricut. I think as I am going back to that 
City of All Evil, before I leave I had better do my best to preserve the 
peace. 

It seems to me we are confronted with three propositions. We may oil 
and grease up the old car of pre-war neutralrights. Ihave been convinced by 
Mr. Woolsey, Mr. Dickinson, Mr. Scott and others that if wedo that we would 
be taking the shortest way into war. I feel that an insistence upon those 
rights as they were would involve us in another general war, in a relatively 
short time, probably in an even shorter time than in the last general war. 
And I should make the qualification that I am talking of a general European 
war. There is no danger of becoming involved in a small war in any case. 
Any policy of neutrality would serve to keep us out of sucha war. The only 
question is in connection with the type of wars that have always gotten us 
involved in the past. There have been only two—the Napoleonic period and 
the World War period. The question is: Can you keep out of such a war? 
I am convinced an insistence on the pre-World War “rights of neutrality” 
would get us into it very rapidly. 

The second proposition is, that we use Mr. Warren’s new car, which 
involves recognition that many of the old so-called rights of neutrality have 
gone, but the insistence upon an even more rigorous observation of the so- 
called obligations of neutrality. 

Mr. Woolsey distinguished between the rights and obligations of neu- 
trality and emphasized that usually we have considered the obligations of 
neutrality as being especially concerned with the maintenance of territorial 
jurisdiction. I should like to call your attention to the fact that the inter- 
esting but not entirely novel position was taken by certain of the belligerents 
during the World War that rights due from one belligerent are obligations 
owed to the other belligerent. 

You may recall that one of the provisions of the note which Germany 
sent to us in initiating her submarine campaign in February, 1915, was to the 
effect that we were not insisting sufficiently upon the preservation of our 
rights to trade with her as against the British orders respecting contraband. 
This was practically an insistence that Germany had a right to take certain 
actions, which would otherwise be illegal, as reprisals against us, because we 
were not enforcing our rights with respect to Great Britain. There we had 
the maintenance of rights towards one belligerent treated as an obligation 
to the other. That same doctrine was adhered to by the British Prize Court 
in the case of the Leonora, which held that British retaliatory measures 
might properly affect neutrals which did not sufficiently protect their right 
as against the other belligerent. 

That shows there is a very close relationship between neutral obliga- 
tions and rights. It may be that if we attempted to put Mr. Warren’s new 
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car into operation and greatly to restrict our previous “rights,”’ some bel- 
ligerent would say, “You are not living up to your obligations.” 

I think, however, that Mr. Warren’s car would be a good deal better way 
to keep out of war than the old car, but I will have to confess that I am 
convinced the best way to keep out of war is to prevent a war altogether, 
and I am happy to note, that in every one of Mr. Warren’s articles in which 
he advocates his new car, he prefaces his advocacy by the remark that 
codperation to prevent war altogether would, in his opinion, be better; but 
if the American opinion does not follow him in that, then he is proposing this 
new car. 

It seems to me that even though the dew has dried on the wings of the 
League of Nations, we are not certain that it can not fly. It may be that 
some drying of its wings by experience will increase its capacity to carry its 
cargo of humanity away from war. I attempted this morning to explain 
my interpretation of the rights and obligations, with respect to the non- 
participant in war, involved in the League Covenant and also in the Kellogg 
Pact. I would like to close by saying that although the collective system is 
a new device of transportation away from war, yet its essential principles 
with respect to the non-participant in war are essentially those that were laid 
down by the father of international law—I beg pardon, Dr. Scott, I am 
referring to Grotius and not to Victoria, although I hope you will find the 
same principles in Victoria. That principle you will find in Grotius’ chapter 
on Neutrality, although he does not use that word, that “‘it is the duty of the 
non-belligerent to do nothing which may strengthen the side which has the 
worse cause or which may impede the motions of him who is carrying on a 
just war; and in a doubtful case, to act alike to both sides” (Lib. ITI, c. 17, 
3, 1). 

I think that is a principle of the League of Nations and, as the Budapest 
Articles of Interpretation made clear, it is a principle of the Kellogg Pact. 
I hope we can develop a law relating to the position of the non-belligerent 
which will be based upon those principles, and I must add that the means for 
determining which side is just and which is unjust are much more adequate 
now because of the permanent procedure of the League than they were in 
the days of Grotius. 

The PresipentT. Now, ladies and gentlemen, having gotten Mr. 
Wright’s ship off to Chicago, the question is open for discussion. Professor 
Wilson, who is here, has had great experience in these matters. He has 
listened to what has been said, and I think it would be to our interest to 
listen to him, especially since he has not spoken. 

Professor George GraFrron Wiison. As one of those thoroughly 
discredited professorial persons who, according to a previous speaker, has 
been misleading the youth for a considerable time by quoting from the 
Supreme Court and Permanent Court of International Justice things that 
are not law, it is difficult to really get a proper status. In the minds of some, 
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one might have quoted Lorimer in regard to things that have never hap- 
pened, and can not happen in the present type of civilization, and one might 
quote some other people whose authority does not prevail in the courts of the 
world. Personally, I think for the younger generation it would be just as 
well-'to respect the law that exists rather than to try an entirely new experi- 
ment as is being tried in some parts of the world without much success. 

Let me remark also in regard to one or two of the things said by Mr. 
Warren. He said the list of contraband drawn up at The Hague and subse- 
quently embodied in the Declaration of London, never had any effect; I can 
merely say that it prevailed in two wars before 1914 and was adopted by 
Italy at the beginning of the World War. Several of the great states sup- 
porters of law, who had engaged in war with each other during the years 
from 1914 on, decided that they would eliminate from their list the things 
that might be regarded as contraband and they were quite correct in several 
respects. Some of those items never should have been put into the list of 
contraband or into the list of absolutely non-contraband. The people 
who put them in did a very stupid thing. 

The situation which we have had is a situation in which during the last 
war the United States endeavored to enforce law by correspondence, which 
is even less effective in getting results than some of the correspondence 
courses that are given in some of the schools in the United States. It was 
said in one of those notes that the United States is the champion of neutrality. 
Now, in English, a champion throws down the glove, and if anyone picks it 
up, he knows what the result will probably be. We threw down the glove 
and it was picked up, and we wrote another note on the subject. In saying 
this deliberately, I am safe because one of the Canadian newspapers in a 
cartoon showed the United States threatening the belligerents, saying, ‘‘If 
you do that again, we will send you another penultimatum.” Now, when 
the states that are at war get into that attitude with regard to the respect 
which the United States demands for what is embodied in its statutes, 
naturally the championship becomes exceedingly weak. While perhaps we 
do not need to have neutrality, it is fairly well established in international 
law at the present time, and I trust it will not be thrown over until we have 
something very much better and much more definite to put in its place. 

Professor James W. GaRNER. I always dislike to disagree with Judge 
Ralston because there is no one who admires more his contribution to inter- 
national jurisprudence thanIdo. But when he comes here and suggests that 
belligerents have no rights, but that neutrals have a natural right to trade 
with belligerents for the purpose of earning huge profits, I can not follow him. 

I believe when a state is attacked and is fighting for its life it has a right 
of defense and it has a right to say that those who pretend to be neutrals 
can not insist on furnishing an enemy with greatly increased exports simply 
for the purpose of adding to their profits. It has been said time and time 
again that if the United States maintains its rights of a neutral in the wars of 
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the future, it will have to fight for them; and it may have to fight both 
belligerents, which may be embarrassing. In my judgment that is not nec- 
essarily true. I believe that we may maintain a reasonable modicum of 
neutral rights if they are reasonable. And I think what got us into difficulty, 
especially with England, during the late war was that we put forward some 
claims which did not have a leg to stand on—with all due deference to the 
Department of State. 

I hope I am not un-American in taking that position. I reached it 
after, I suppose, as long and careful a study of the subject as anyone here has 
made. I had no other motive in view than reaching the truth. And what I 
reached was based on what seemed to me to be reason and common sense, 
the equities of the case, and our own practice when we were a belligerent. 

I was criticized here last night by a very good friend whom I see sitting 
over there because I had made the statement that after we changed our 
status from that of a neutral to that of a belligerent in 1917 we altered our 
policy and our point of view. Ladies and gentlemen, I have not changed 
my view on that point. I believe that our policy was changed. We sent a 
naval force to the North Sea to codperate with the Allied Fleet in maintain- 
ing the blockade and in laying down a barrage. Of course we did not seize 
any neutral ships, as Mr. Nielsen said last night, but that is no evidence 
that we would not have done so if circumstances had arisen making it 
necessary to do so. I believe when our naval force was in that sea, if a 
neutral ship had come along with a cargo of copper or rubber bound for 
Copenhagen and the evidence had shown that the ultimate destination of 
that cargo was Germany, the American Fleet would have seized it and taken 
it in, exactly as the English had done. And I believe in any future war, if 
the United States is so circumstanced as England was during that war, the 
view that we shall then take will not differ in any essential particular from 
that which Great Britain followed during that war. 

My point is that we can maintain our neutral rights if they are reason- 
able, and not merely claims, in a future war, without necessarily having to 
fight for them. We contended for things during the late war which, as I 
said a moment ago, were legally unjustified. I will mention one of many 
that I might mention. The claim of the Government of the United States 
that extrinsic evidence could not be admitted in a prize court to determine 
the destination of a cargo is one. We were told that a ship must be con- 
demned out of its own mouth, that the evidence could be taken only from 
the ship. That was perfectly logical in the 18th century when the only 
evidence of guilt was found on the ship, when its papers indicated what its 
destination was, and the crew knew where the cargo was going. But after 
the invention of the cable and the radio and the telegraph the situation was 
wholly changed. And it was unreasonable, as I believe, for the Department 
of State to take the position that a shipment could be eondemned only from 
evidence found inside the ship. Not a prize court in Europe based its de- 
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cisions upon any such principle. In my judgment, if an American prize 
court had ever been set up during the World War and the question involving 
the admissibility of extrinsic evidence had come before it, it would have 
taken the same view. I mention that as one of the extreme claims that we 
put forward which I think could not be justified. There are claims like that, 
Mr. President, that we may have to fight for in the next war, and not real 
rights. 

Mr. Epwarp DumsBavLp. I wish to inquire if it is not true that the 
American Navy very scrupulously refrained from doing any acts of which we 
had complained, but invited the British Navy to perform those acts? 

Professor GARNER. It would have to doit. Mr. Nielsen hammered it 
in last night that we did not seize a single ship. There was no occasion to 
seize a single ship. If there had been, I do not have the slightest doubt that 
we would have seized them. 

Professor Francis DgeAx. I would like to ask one question of Professor 
Garner. I want to ask a question, but I do not want to take issue with him. 
He asserted that American claims were exaggerated and did not have a leg 
tostand on. I would like to ask him if it is quite fair to the American posi- 
tion to put it that way, without saying that the claims of the Allied Powers 
against the United States and other neutral Powers were even more exag- 
gerated? 

Professor GARNER. I quite admit, Mr. President, that they were exag- 
gerated. Yet I honestly believe from my study of the question that in 
large measure they were justified on changed conditions. I am aware of 
what was stated here yesterday about change of conditions. The conditions 
were so wholly changed that they were justified in drawing corollaries. We, 
least of all nations, can object to drawing corollaries when we use them. 

Professor DgAx. I would respectfully submit that whatever justifica- 
tion there might have been—and, again I can not enter into controversy—it 
was not the changed conditions which were the justification, because, so far 
as I am able to find from my studies of the British prize court records in the 
17th century, when these rules of procedure and evidence were being de- 
veloped, extrinsic evidence was admitted. Whenever the evidence “‘out of 
the ship’s own mouth” was not satisfactory, extraneous evidence was ad- 
mitted. 

The Presipent. It has been suggested that Mr. Nielsen make some 
comment. Mr. Nielsen, will you be gracious enough to accept the agony? 

Mr. Frep K. Nretsen. I do not think there is any occasion for me to 
speak. Nobody has assailed my theory. My theory was that in discussing 
rights on the sea the proper approach would be to discuss the rights of the 
belligerent, to see whether the belligerent had not gone beyond what the law 
of nations concedes to him. I pondered a little whether that theory might 
be wrong; but I am inclined to think it is right. 

There are two explanations for the absence of any comment onit. One 
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is that the theory is not worth anything. I am going to take, with a little 
vanity to myself, the view that it is sound, as nobody has assailed it. And 
I think, too, that probably there may be a good deal of truth in my view that 
it would be well to abridge those rights, rather to concede a mastery over 
the world to the belligerents, and as part of that course to ‘‘crawl’’ into the 
“shell” that Mr. Coudert spoke about last night. 

I thought I had always been so mild mannered that I never reprimanded 
anybody. And it seems to me that perhaps Professor Garner used a term 
there that was a little strong. We quote each other very rapidly here, and 
sometimes we misquote each other. What I think Professor Garner said 
was that we did the same things when we went into the war that we com- 
plained about while we were neutral, and that we did the same things during 
the Civil War. I have always thought—and I am assuming now that that 
was what was said—that we contribute nothing to the solution of these 
questions by saying that; because I do not think it isa fact. Professor Gar- 
ner now says we “altered” our position. Perhaps we did to some extent, 
but not with regard to the subjects that I discussed. We did not alter them 
so far as I know. 

I happened to use the same argument that Professor Garner used a 
little while ago; that there was no occasion for us to exercise any of these 
rights. That was the best proof that we had not exercised them. So we 
are on common ground there. We used the same kind of proof. 

I was a little disappointed in Dr. Scott’s talk last night. I thought, 
being the second speaker last night, I would have the last word, and he 
would say some things with which I could differ. But I really did not differ 
with him. I was also disappointed with Mr. Woolsey’s speech, because I 
wanted to be in harmony with him, an old associate. But he said a lot of 
things as to which I differ with him. It seems to me he took the view that 
law has become obsolete because of these new instrumentalities of warfare. 
I hope on the other hand that we can adhere to the old rules, and that if 
certain rules are obsolete so far as rights of the belligerent are concerned, it is 
the belligerent who is out of luck; the neutral has not lost anything. 

But I do think a rational approach to a discussion of these questions is to 
define the rights of belligerents. I agree with the theory of Jefferson that 
was quoted by myself and others that the part of the world remaining at 
peace has some rights. 

Also I think we take a very narrow view of this question whenever we 
try to determine it too much in the light of considerations in relation to the 
value of exports and imports. There are so many ramifications of the ques- 
tion as a whole, apart from the subject of munitions, with respect to which 
we all seem to be in agreement, that we can easily attach too much im- 
portance to exports and imports. Suppose we do shut them off. As I 
recollect, I heard Lord Balfour say in an impressive address some years ago 
that England in normal times never had more than a six weeks’ food supply 
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ahead. What would be the situation in times of war? What would happen 
if vast quantities, not only of clothing and food, but munitions, were not 
purchased. It might have happened, if something happened that never did 
happen, that Germany might have won the war. 

Since I suppose my time is about exhausted, let mesay on this point that 
we would have done these things, as Professor Garner just now said. Per- 
haps we would. I don’t know. I was not defending our diplomacy nor 
our military measures. I did not criticize the belligerent measures of any 
nation. At times I like to think of our early American diplomacy as better 
than our later diplomacy. Whether or not we would, that is something 
nobody knows. 

I am not speaking flippantly when I say that to speculate on something 
that would have happened had something happened that never happened is 
to indulge in a very delightful mental recreation, but it is not a-very useful 
process except asarecreation. I don’t know what we would havedone. We 
would have had to transport our great country over there and lay it where 
England was in order to do what was done. 

Somebody has said that the law relating to belligerent rights is in the 
nature of a penal statute operating on private citizens. I think that even 
such a superb writer as Oppenheim is wrong on that point. My view is that 
the law concedes rights to belligerent nations to interfere with activities of 
nationals of neutral nations. When something is said as to what our govern- 
ment would have done I am reminded that there is a principle of the so-called 
Anglo-Saxon law and of the civil law as to a presumption of innocence until 
guilt is proved. 

The Presmwent. Mr. Stoddard stands up and asks for permission to 
speak, he not being a member of the Society. Is there a motion to that 
effect? 

(It was moved, duly seconded and carried that Mr. Lothrop Stoddard 
be permitted to speak.) 

Mr. LorarorSropparp. Mr. Chairman, I appreciate the opportunity, 
and I trust I shall not waste your time. 

As I have listened to these very illuminating discussions it seems to me 
there has been one basic strain of unreality running all through them, and 
that is that we have all assumed, so far as I can observe, that these neutral 
rights, especially the right to trade, in the next great war, will be of great 
potential value. I claim that, except for trade done on a cash and carry 
basis, the world trade in the next great war will not be worth anything, be- 
cause it will never be paid for. Seventeen years after the last great war, 
practically all of the main belligerents are only one jump ahead of the 
sheriff, and after the next great war they will all be stone broke. Therefore, 
any considerable amount of war trade done as a result of any long term 
credits or loans will never be paid for. It will simply join the bad procession 
of defaulted debts and foreign bonds gone sour, with which we are so familiar. 
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But there are two aspects of that. Not only would such trade tend to 
drag us into the war and involve us in still further war losses, but even though 
we maintained our neutrality, a similar result would occur as happened in the 
last war. What happened was that we geared our economic life to unreal- 
ities. That is, we exported vast quantities of goods, and we erected thou- 
sands of factories that normally never would have been erected, and we put 
hundreds of thousands of acres, if not millions, under the plow, that normally 
never would have been brought under the plow if our economic life had not 
been conducted on the basis of the war trade. 

Ladies and gentlemen, war trade is something entirely different from 
peace time trade. Peace time trade in the last analysis is an exchange of 
goods for goods. War trade is one way traffic. The neutrals export vast 
quantities of goods for which the belligerent will do anything and promise 
anything, will make any sort of promise in order to conduct that life and 
death struggle. That is the situation. And our whole economic life was 
geared to a sense of uneconomic realities. We went on and on and on; but 
after the war we started learning. And, my opinion is that that is the main 
reason, or it was the one factor more than anything else why we have the 
vicious cycle of mass unemployment and overproduction that plagues us 
today. 

Therefore, I think we should have that realistic attitude toward war 
trade. We should regard it as something that would not merely get us into 
war, probably, but also later unbalance our economic life. In the next war, 
anything but a cash and carry basis will in the long run be disastrous to the 
nation asa whole. A few speculators, a few clever manipulators, can prob- 
ably shift the credit risks to the shoulders of others and take a profit them- 
selves; but as a nation we will be out of pocket. 

Mr. Lester H. Woousry. As Mr. Nielsen says, we quote each other 
rapidly here and sometimes misquote. I did not mean to indicate that our 
neutral rights, so-called, were absolutely gone. I meant to say that they are, 
as a practical matter, in the future unenforceable and that we have to decide 
what we are going to do in the situation confronting us. As Mr. Briggs has 
said, it is a question of policy—three policies. 

Are we to “fold up” like the little neutrals in the last war and take what 
is handed out to us? 

Are we to have an aggressive policy, a policy of force, a big Navy policy, 
if you please, in order to intimidate the belligerents and keep them in their 
places, keep them from imposing on the neutrals? 

I am averse to both policies, myself. At the same time, I think we must 
face the realities, which I have tried to present; if we are going to enforce 
some measure of respect for the old rules of neutrality, we are not, in my 
view, going to remain neutral very long. 

The third policy is a middle course—granting certain concessions in the 
field of neutral “rights.” I endeavored to point out that many of the old 
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rules are not so binding among nations as we sometimes have thought, or 
wished to think, that they were. They are not all in the category of inter- 
national obligations. Mr. Wright has tried to bring out that the reverse of a 
right is an obligation. True, but then the obligation falls with the right, and 
the neutral has the option to waive the rights under discussion. 

The Germans, of course, had to take the position stated by Mr. Wright. 
And I still believe that was an excuse for carrying out their submarine war- 
fare on the ground of reprisal. What worried them most was the attitude of 
the British in trying to blockade the Central Powers. Naturally, in a 
diplomatic note they would have to take the position that this was a violation 
of an obligation toward neutrals. It was perfectly understood as a diplo- 
matic move, but I never thought it had any real value or any sound founda- 
tion in law or in fact. 

The remarks of Mr. Garner were directed at me as if I were responsible 
for the policy of the State Department during the War, and Professor Wilson 
intimated that our neutrality policy might have been stronger. Although it 
has been said that the pen is stronger than the sword, I confess it did not seem 
to work out that way during the War. I may say, however, in reply to the 
point of Mr. Garner, that I believe the investigations of the Neutrality 
Board and the investigations of the Department of State brought about a 
clear result in regard to the production of evidence in prize cases. The 
point was not alone the narrow question of presenting evidence; it was a 
question of whether you could take a ship illegally into a jurisdiction and 
then present against the ship or cargo the evidence which you obtained from 
other sources for other purposes which you had within that jurisdiction into 
which you had illegally brought the ship. I do not think you will find a good 
deal of legal authority for that proposition. 

Of course, we may feel that we ought to have retaliatory legislation. 
As I recall it, we had retaliatory legislation on the books during the last war, 
but the President did not dare to use it; and I doubt if we had retaliatory 
legislation again on the books, we would use it. In fact, giving the President 
discretionary power is, in my opinion, likely to lead to all kinds of trouble. 
There will be pressure from every quarter to veer him this way or that way. 
I think if we are going to modify the “rules’’ of neutrality by legislation, the 
most effective method is by definite statutory enactment prior to the be- 
ginning of the war and not by delegation of discretionary power subject to 
change according to the change in conditions or according to the change of 
public opinion. 

Professor NorMAN J. PapELFoRD. Several members of the Society 
have proposed during our meetings that an embargo should be laid upon 
goods destined to the belligerents as a means of avoiding being forced into 
the war or of bringing one or the other of the belligerents to terms. This 
country has had two experiences with embargoes in the past 120 years. 
One applied to goods going to belligerents, and, within the last decade, one 
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applied internally to ourselves. On neither of these occasions was the em- 
bargo method very successful. It seems to me that the suggestion made by 
Mr. Warren in his communication to the Washington Post this morning, 
which I am very glad Mr. Jessup read this afternoon, that title to goods 
transported upon the sea change before those goods leave the United States, 
and, that title to goods of foreign origin rest in the foreigner until the goods 
reach American shores, is worth considering. From the point of view of 
avoiding trouble with belligerents, and hence the possibility of becoming 
embroiled in the war, Mr. Warren’s suggestion would appear to me more 
desirable than the suggestion of an embargo. 

If I might offer one other suggestion, it would be that the subject of 
neutrality and neutral rights be considered by our Committee on Codifica- 
tion or by the Harvard Law School Committee on Codification in the near 
future. 

Mr. Freperic R. Sansporn. There has been an excellent touch of 
realism brought before us this afternoon in connection with this question of 
neutrality. Realism, I think, is particularly necessary. When we talk of 
realism in neutrality, we must bear in mind the position of the United States. 
Neutrality to us as a practical matter means the protection of private prop- 
erty at sea. International law stretches from some questions of pure law 
which a lawyer might consider to matters primarily political. And when 
you get to the question of private property at sea, you get more into a ques- 
tion of politics, and not into a question of law. 

These codifications are good. These statutes that are going to be 
passed are admirable. But they do not mean anything. They are not 
worth the time spent upon them. The country is not aware of what is going 
on. The lawyers are not, and the country at large certainly is not. When 
the war comes there will be terrific pressure to abandon our position and to 
trade with those countries which we call belligerents and with other countries 
which will certainly be neutrals and with which, perhaps, belligerents can 
trade. I am under no illusions as to the value of that trade. The gentle- 
man who spoke here was undoubtedly right. But the country will wish to 
trade and the country will trade, so the question then is, what are we going 
to do about it? 

There is one important practical consideration—which way will England 
stand? If England is a neutral country like ourselves, we shall be able to 
maintain a position of neutrality easily. If not, I still do not anticipate that 
it will be necessary to go to war if there is aggressive conduct of our affairs in 
the State Department. 

In the last war it was very doubtful whether the United States meant 
what she said in her notes, whether she was willing to fight for her position. 
We did ultimately so fight. I think it is well recognized that our weight 
changed the scales. If it is known again that we mean business, I think a 
determined assertion of our position will certainly be sufficient so that it 
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will not require war on our part, because if it is known that we are willing to 
go the limit, our weight cast into the scales on one side or the other in a great 
war—and that is all we are interested in—will decide the situation. I 
think that if we bear in mind the viewpoint of realism it will be much more 
helpful than discussions as to the details which are confusing and which 
obscure the one basic issue. 

Major ArcHriBALD Kine. Mr. Warren, whose essays have been the 
basis for much of the discussion, has the honor of being the President of the 
Harvard Club of Washington. I ama humble member. Dr. Scott is our 
honored President here, and Iam a humble member. Both of those gentle- 
men, as well as many of the others who have spoken, have written learned 
books, and have given a great deal of study to a subject to which I could 
only give minutes. I am therefore fully conscious of my temerity in ven- 
turing to differ somewhat with those gentlemen. But I am emboldened to 
do so because the position I wish to take is substantially that taken by such 
excellent and distinguished international lawyers as Professor Wilson, Mr. 
Nielsen, and Mr. Coudert, who have spoken here yesterday and today. 
And as I see it, furthermore, the propositions of Mr. Warren and Dr. Scott 
amount in substance to an abandonment of the historic policy of this coun- 
try for 150 years. Therefore, I make so bold as to differ with them. 

I may be told by those who know me here, if there are any such, that I 
am an army officer, and army officers are belligerent. I have the honor to 
hold a commission in the United States Army. I had the honor of serving 
in a very small way in the American Expeditionary Force in France, and I 
think I know a little of the horrors of war. There is no one here more 
sincerely desirous of peace than I. 

I know of no way to judge the future except by the past. And when I 
turn my face towards the past and look at the history of those nations who 
have undertaken to obtain peace by forbearance, by renunciation of their 
rights, by withdrawing into their shell, what do I see? I do not find that 
those nations have obtained recognition of their rights, or that they have 
even obtained peace. 

As was said by one speaker a moment ago, we have had the example of 
the embargo in Jefferson’s administration. Did that obtain peace for us? 
It did not. We were dragged into the Napoleonic Wars notwithstanding. 
Take the little country that was called ‘The Hermit Kingdom.”’ Where is 
Korea today? The Chinese Republic has been pacific. But are Chinese 
rights respected? Has China been spared the horrors of war? 

Even in the World War I can not help thinking, as suggested by the 
preceding speaker, a firmer insistence upon our rights, and impressing upon 
both belligerents that we really meant business, might have succeeded in 
keeping us out of the war. I turn to an example even more remote in time. 
In a book written many centuries ago, called The Acts of the Apostles, you 
will read that nobody dared to bind Saint Paul because he was a Roman citi- 
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zen. And why did nobody dare to bind Saint Paul? Because the Roman 
Empire saw to it that the rights of the humblest of its citizens were respected 
wherever they were. 

So I submit that renunciation, forbearance, withdrawing into our shell, 
are by no means the surest ways of either having our rights respected, or 
living in peace. Mr. Coudert said that he had always supposed the emblem 
of America was the eagle, and he hoped it would not be the turtle. I sin- 
cerely hope it may not be the turtle, and I sincerely hope it may not be the 
rabbit, which, when danger threatens, when the dog comes, runs into its 
hole and pulls the cover of the hole in after it. 

Mr. Howarp THAYER KinasBury. There is one more brief suggestion 
or comment that I feel impelled to inject into the discussion at this moment. 
Many of those who have spoken have described neutrality as impartiality 
between two conflicting belligerents. In the different methods by which 
it is proposed that neutrality shall be observed, or shall be enforced, it seems 
to me that a distinction must be drawn on that very basis. If an embargo is 
imposed upon the exports to both nations equally, that is treating them alike, 
and that is being impartial in that sense. But the actual, practical effect of 
such an embargo will probably be adverse to one and favorable to the other; 
and instead of being impartial, instead of treating both parties alike, as we 
are doing in form, we are really acting as a handicapper and trying to bal- 
ance the relative natural advantages and disadvantages of the two belliger- 
ents, whereas if you allow the normal currents of trade and activity to flow 
as nearly as possible along their normal lines, then you are letting nature 
take its course and you are treating both parties alike in the same way. 
And if one can get its trade and the other can not, that is not your fault; 
that is the effect of natural conditions; and you are not thereby handicapping 
one to equalize him with the other. I therefore feel that everything should 
be done to keep the normal currents of trade open and preserve neutral rights 
in that respect, and I feel that the embargo would be a fallacious and danger- 
ous thing and actually a partial application. 

The Presipent. Mr. Finch, would you like to say something on this 
subject? 

Mr. GeorGE A. Fincnw. Mr. Chairman, I did not expect to be called 
upon to take part in this discussion, but my name was mentioned by a 
speaker who has left the room. Iam sorry he has left, because I would like 
to say something about one remark he made, or, rather, about two of his 
remarks. 

In the first place, I submit to the judgment of this audience the wisdom 
of the choice of the Committee on Annual Meeting which commissioned 
me to invite Mr. Ralston to appear upon this program. I think the record 
will bear out that he has made a worth-while contribution to our discussion. 
But Mr. Ralston made one statement in the course of his remarks which runs 
to the foundation of our whole discussion. He questioned whether we 
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should discuss neutrality at all, or belligerency at all, and he made the state- 
ment that international law is really founded on natural rights; that there 
is no such thing as a belligerent right to interfere with trade; that interna- 
tional trade is a natural right. 

I am sorry that I feel obliged to state my disagreement with the proposi- 
tion that trade between nations is a natural right. We know it is not a 
natural right. We know it is a matter of bargaining. There are probably 
more treaties dealing with international commerce than with any other 
subject in the whole calendar of treaties or in the categories of matters of 
negotiation between nations. So I think we are justified in placing this 
question upon our program from the point of view of conventional law or 
customary law, rather than regarding it as exclusively the subject of a 
peaceful natural law. 

In order that I may not appear to be un-neutral among the different 
speakers, I should like to say a few words, also running to the whole program. 
We are discussing the question of neutrality in its various aspects. There 
are three general propositions which we have before us, although they have 
not been stated that way. The first is that we should maintain whatever 
there is of the law of neutrality or the policy of neutrality that now exists. 
The second is that we change it in such a way as to keep us out of all wars in 
the future. There is a third proposition that we can not do that, but that 
we should have some modified form under which it will be possible for the 
United States to perform what is sometimes said to be our international 
duty of codperation in the maintenance of the peace of the world. 

With reference to the last of these alternatives, it seems to me there has 
been some confusion in the minds of the gentlemen who have spoken with 
that in mind. We have been told time and time again—and one of the most 
recent speakers repeated it—that so far as small wars are concerned, it does 
not make much difference what we do, but that it is different in the case of 
a great world-wide conflagration, which happens, it has been intimated, 
about once every century. One speaker said we have had two of them, 
one of them in 1812 and another one in 1914-1918. I don’t know when we 
are to expect another one; but, in any event, we are told that such general 
wars bring about different sets of circumstances for which we should provide 
differently. 

That suggests to me that those who are advocating that point of view 
really want two sets of rules of neutrality, one set to apply when small na- 
tions are involved in war, and another set to apply when large nations are 
involved in war. It seems to me that that is the most effective and surest 
and direct way in which to involve this country in war. To my mind the 
most essential thing in this matter now is certainty. I believe if this coun- 
try, or if certain countries in Europe, for instance, in 1914, had adopted a 
more certain policy, and not a policy based upon opportunism or expediency 
at that time, the European war may not have broken out in 1914. 
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It seems to me that the best contribution this nation can make to the 
preservation of peace is to take a definite stand now under which we will 
declare to the world what the future policy of this country or the law of this 
country will be in allfuture wars. I understand perfectly that what Congress 
may enact now can be immediately repealed or modified by another Con- 
gress in case of a great emergency. But I think it would be safer to enact 
such legislation now and depend upon the happening of that emergency to 
see what attitude we will then assume. For my part, I doubt very seri- 
ously whether over night, or even over the term of a session of Congress, 
you can get sufficiently popular support to change a well-considered law of 
neutrality which we may adopt now. 

To my mind, it would be a great mistake to adopt a law which vests 
discretion in this matter in the Executive, a discretion the exercise of which 
may lead to a declaration of war. Such an enactment would in effect be a 
violation of the principles of our Constitution, which vests the war power in 
the Congress. That is where it should be. I think that Congress should 
make up its mind what the law should be and enact it and let it stand on 
the statute books. And my answer to the gentlemen who say that we are 
not performing our international duty because people on the other side of the 
ocean do not know what we will do in the event of another war, is to state 
what we will do, put it on our statute books, and say to them ‘‘There it is.” 

The PresipentT. It looks as if the time for adjournment is at hand. 
However, I have been asked by Mr. Finch and Herbert Wright to say a word 
or two about a matter which has been indirectly under discussion. And if 
you will allow me the word or two, I shall comply with their request before 
adjournment. 

The question has been put repeatedly as to why the United States did 
not exercise authority, did not protest, and go beyond a protest in the matter 
of the violations of international law by Great Britain. I happen to be in a 
position to give that information. 

President Wilson directed Mr. Lansing, then Secretary of State, to put 
a question to each member of the then Neutrality Board, and requested that 
each member of the Board should answer individually, not in a collective 
opinion. The question was: What should the Government of the United 
States do in order to compel Great Britain to comply with its neutral duties? 

The Naval members of the Board had agreed upon the policy which they 
thought should be adopted and pursued. I happened t» be out of town that 
day attending an Executive Committee meeting of the Carnegie Endowment, 
and when I returned at night I found the request. On the morrow the other 
members of the Neutrality Board asked me to join in their opinion. I said 
no. And the reason I gave was that one of Mr. Bryan’s treaties for the 
advancement of peace had been concluded between Great Britain and the 
United States. 

Now, ladies and gentlemen, I know it is customary to smile when the 
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name of Mr. Bryan is mentioned, and sometimes to make observations to 
the effect that Mr. Bryan was not a competent Secretary of State. But 
whether he was or was not, he made certain treaties. And one treaty which 
he made with Great Britain kept us out of war with Great Britain. And 
that was the Treaty for the Advancement of Peace. 

My reply to President Wilson’s request was that we had a Treaty for the 
Advancement of Peace with Great Britain, and that, by the terms of the 
treaty neither signatory could, in the case of a difference arising between the 
two countries, resort to a hostile act, much less to a declaration of war during 
the period of a year, but would submit the controversy to a board, as pro- 
vided for, whose members were appointed for such a contingency; that if the 
Government of the United States should on this occasion repudiate the 
treaty and use force against Great Britain instead of appealing to the Board 
as constituted under the treaty, with a leeway of a year to reach its decision, 
we would be violating a solemn treaty, and that, in so doing, we would be 
putting ourselves in the category of the nations which violate treaties. 

And I say it to his eternal credit that when that statement reached 
President Wilson he directed the Secretary of State to inform the Neutrality 
Board that no further action would be taken. 

Now, who did this? A dreamer, a man who believed that human life 
was of greater value than commerce and the profits of industry. And the 
treaty upon the draft of which Mr. Bryan had insisted as the reason for 
accepting the office of Secretary of State was the very treaty which was 
ratified and carried into effect by President Wilson, and which kept us, in all 
probability, from hostile action against Great Britain at a time when the rela- 
tions between the two countries were greatly strained. Why was force not 
used on this occasion? Because the United States of America were unwilling 
to violate their treaty. 

Mr. Finch has also asked me to make a further observation. The 
reason why we drifted into war with Germany was that Germany was un- 
willing, before or after the war, to make the Bryan treaty with the United 
States. If Germany had made such a treaty, the United States would have 
been bound to submit these matters to diplomatic discussion, as well as the 
matters with Great Britain. And who knows? I am not a prophet, either 
before or after the event. But who knows? Ifthe United States had had a 
Bryan treaty with Germany—or if Germany had had such a treaty with the 
United States—who knows but that our participation in the World War 
would have been avoided? If so, it would have been due to the dreamer 
whose name elicits a smile. 

The American who kept us out of war with Great Britain was Secretary 
of State William Jennings Bryan. 

Is there any further discussion? 

Professor Witu1am I. Huuu. Mr. Chairman, your appeal to history 
has encouraged me to remind my hearers that perhaps the history of Mr. 
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Jefferson’s administration has been entirely misinterpreted here this after- 
noon. I must admit that it has been many years since I read the story; but 
if my memory does not fail me at this distant period, it was Mr. Jefferson’s 
policy of neutrality, including the much derided embargo, which kept us 
out of war during the eight years of his two administrations; that it was the 
pursuit of the Jeffersonian policy by Mr. Madison which kept us out of war 
during the four years of his first administration; and that it was ‘“‘the war- 
hawks” under the leadership of Henry Clay and John C. Calhoun who 
served upon him notice in 1812 that if he wanted to be reélected the second 
time he would have to lead this country into war. Now, I submit that, if 
that be a true statement of the situation, we should acknowledge it, and 
not use Jefferson’s policy as a stone for throwing at the policy of embargo 
which is now proposed. 

Mr. THEopoRE Marsura. It has been suggested if certain nations 
abroad had taken a positive stand when the World War threatened, that 
war might have been avoided. I presume the speaker had England in 
mind. Sazanoff, the Russian Foreign Minister, sent word to Grey that if 
England would line up with France and Russia, Germany would not dare to 
go to war. Sonnino, Foreign Minister of Italy, said practically the same 
thing to the French Ambassador at Rome. Some may today blame Ed- 
ward Grey for not making such a declaration. I was in England at the 
time. Grey could not make such a declaration. In the first place, there 
was the danger of encouraging Russia and France in aggressive acts. In 
the second place, England was not ready to go with Grey until Belgium 
was invaded. 

I was the guest of Mr. Carnegie at Skibo just after England went into 
the war, and I met there one of the men who resigned from the Cabinet 
because she had gone into the war. And there were others. Lord Morley 
resigned because he felt he was too old for the duties of the War Ministry, 
and because he felt after the war Russia would be a more formidable foe. 
There were three men who said in the public press of England at the time 
that Russia’s association with the Western Powers was likely to revolu- 
tionize Russia. 

But my point is that those declarations of attitude count for very little, 
that we have to measure the conditions when they arise, and that public 
opinion very often sweeps a country into war, despite the attitude of the 
rulers of the country. 

The Presipent. Ladies and gentlemen, if there be no further dis- 
cussion, we will adjourn until 8:00 o’clock this evening. 

(Thereupon, at 4:35 o’clock p. m., a recess was taken until 8:00 o’clock 
p. m. of the same day.) 








FOURTH SESSION 
Friday, April 26, 1935, 8 o’clock p. m. 


The meeting was called to order at 8:00 o’clock p. m., President James 
Brown Scott presiding. 

The Presipent. Ladies and gentlemen, we have the last section of the 
three phases of the discussion of neutrality this evening. The first speaker 
will be Mr. John Dickinson, Assistant Secretary of Commerce, who will 
address you on the subject of ‘“Neutrality and Commerce.” 


NEUTRALITY AND COMMERCE 
By Joun Dickinson 
Assistant Secretary of Commerce 


By way of preface to what I am about to say, I should like to state that 
I am speaking tonight not as Assistant Secretary of Commerce of the United 
States, but simply as a member in long standing of this Society and as the 
professor of the law faculty of the University of Pennsylvania charged with 
the course in international law. As a member of this Society, and as a 
teacher of international law, it has seemed to me that I should not permit the 
fact that for the moment I chance to be a government official to stand in the 
way of my taking advantage of this opportunity to discuss a subject of great 
present interest, so long as it is understood that I do not speak in any sense 
officially, but only to present my personal views. 

No one who is in contact with the conduct of American foreign policy, 
any less than in touch with the spirit of American public opinion, can doubt 
that the chief objective of the United States in its foreign relations is to 
avoid war. The part that we play in international relations is, like our do- 
mestic policy, largely dictated by the dominant temper of our public opinion. 
I believe there can be no doubt that the desire of our people in normal times 
to avoid being drawn into hostile relations with any other nation is respon- 
sible for what is often criticized as the isolationism of American foreign 
policy. 

Accordingly, we are committed in our own view to a position of neu- 
trality in any conflict that may arise between foreign nations. Our historic 
policy has been to maintain the status of a neutral. Today, when once 
again a war seems possible, if not imminent, our thoughts turn to ways and 
means of avoiding being implicated in the conflict. The difficulty is im- 
pressed upon us by past experience. Since we took our place in the family of 
nations, two “world wars” have drawn into their vortex practically all the 
principal countries. At the outbreak of each and for several years thereafter 
we resolutely asserted and preserved our neutral position. In each instance 
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we were unsuccessful in maintaining it. In both we were ultimately drawn 
into the ambit of hostilities with the utmost reluctance on the part of per- 
haps a majority of our people. 

Today there can be little doubt of a nation-wide desire that a similar 
outcome shall be prevented in the future if it can be prevented through any 
effort of ours. It is this widespread desire which is today leading many of 
our publicists, while peace still prevails and war is a mere possibility, to sub- 
ject our previous policy to critical analysis in order to determine whether 
there is any step which we can take at the present time, any alteration or 
formulation of policy against the event of war, which will enable us more 
successfully than in the past to remain aloof from hostilities. 

In the past, American foreign policy in the face of warring nations, has 
concentrated on two positions. The first has been an insistence on the neu- 
tral rights of our nationals as formulated and recognized by the historic 
doctrines of international law,—their right to trade with neutrals and belliger- 
ents and their right to use the highways of the sea, subject only to the limita- 
tions which the accepted doctrines of international law impose. Our second 
line of policy has been from time to time to seek agreements between nations 
for the clearer definition of these neutral rights or for their modification to 
bring them into better accord with changed conditions resulting from changes 
in technology, methods of communication and economic conditions generally. 
Among such efforts may be mentioned our proposals of February 20, 1915, to 
Germany and the United Kingdom, suggesting restrictions on the use of 
mines and submarines and non-interference with the movement of foodstuffs 
to a belligerent when consigned to a properly designated agency; our pro- 
posal of January 18, 1916, to the same Powers for the regulation of visit and 
search by submarines;? and, more recently, President Hoover’s proposal of 
November 11, 1929, for the immunity from capture of ships laden solely with 
food supplies.* 

One of the most significant and disheartening recent developments in the 
field of international relations is the growing pessimism as to the effective- 
ness of international agreements. For better or worse, the value set upon 
the plighted faith of nations is not high today. Rightly or wrongly, we seem 
to feel that the fundamental maxim pacta sunt servanda is more honored in 
the breach than in the observance. It may well be that this condition has 
come about through insistence that promises shall be given which a realistic 
attitude should have recognized would not be kept. However that may be, 
the temper of our people is to place their trust today in measures which do 

1 Diplomatic Correspondence between the United States and Belligerent Governments, 
Special Supplement to the American JOURNAL OF INTERNATIONAL Law, Vol. 9 (1915), 
. 97-99. 
wae Ibid., Vol. 10 (1916), pp. 310-313. 
3 Armistice Day Address, Washington Auditorium, Washington, D. C. State Papers 


and Other Public Writings of Herbert Hoover, ed. by William Starr Myers, New York, 1934, 
p. 125. 








108 


not require the coéperation of other nations. Accordingly, in seeking ways 
and means to preserve our aloofness from future conflicts, we look for the 
moment not to measures which require international agreement, but to 
unilateral policies which we can apply for ourselves. From this standpoint 
we seem faced with three broad alternatives. 

The first is to continue in the future as in the past to insist on the his- 
toric international law concept of neutral rights,—to protest against their 
violation and to present such a show of force as to guarantee, if possible, that 
our insistence will be respected. If the experience of the last century and a 
half is to be taken as a guide, it seems clear that powerful belligerents will 
certainly refuse to recognize many of these rights. 

The rights of neutrals as defined by traditional international law have 
been more or less at variance with belligerent practice, at least since Mr. 
Hammond’s note of September 12, 1793, to Secretary Jefferson.‘ Slowly the 
law has given way to meet the practice, but always as a result of protests and 
controversies which have embittered the relations between belligerents and 
neutrals, and have threatened to draw the neutral into war. From war to 
war the claims of belligerents have been broadened until there is hardly a 
neutral right which can be insisted upon today without being challenged by 
a belligerent. 

These extensions of belligerent claims relate, of course, chiefly to the 
kinds of goods to be treated as contraband, to trade with an enemy through a 
neutral country, and to the exercise of the right of visit and search. Mr. 
Warren has aptly summarized the current doctrine of belligerents as being 
that all articles will be treated as contraband which in any way, economic and 
financial, no less than military, may aid an enemy and wholly without regard 
to whether or not they are destined for civilian use. At the same time the 
old doctrine of continuous voyage has been extended to mean, in substance, 
that practically all trade by one neutral with another may be stopped where 
directly or indirectly such trade contributes to the economic resources of an 
enemy. This is hardly too broad an interpretation, for example, of the 
famous British Order in Council of March 11, 1915.5 To be sure, that order 
purported to limit the belligerent right to the requisitioning of cargoes with 
compensation. It is not at all unlikely, however, that the principle may be 
extended in a future war to outright confiscation. At the same time, the 
belligerent right of visit and search has been broadened into a claim to take 
neutral ships into a port of the belligerent and detain them there. Sub- 
marine warfare has led to the assertion of a right to endanger the safety and 
lives of peaceful neutral nationals and property aboard a merchant vessel 
flying a belligerent flag. 

There can be no doubt that the assertion of these belligerent claims will 


‘ Moore, International Law Digest, Vol. VII, pp. 676-677. 
5 Special Supplement to the AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 9 
(1915), p. 110. 
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in future wars lead to constant controversies between the belligerents and 
any neutral that seeks to insist upon its rights. They involve not merely 
the stoppage of neutral trade in peaceful commodities with a belligerent 
country, but also of practically all trade with other neutral countries which 
may be so located as to be in a position to trade with the enemy. They 
amount in fact to an attempt to confine the commerce of the neutral to one 
of the belligerents. This means obviously an enforced remodeling of the 
commerce of all the neutral countries affected. Inevitably, protests and 
appeals to the government of a neutral state will come from its own citizens 
whose commercial relations are thus interfered with. If the government of 
the neutral takes the position that it will insist upon its historic neutral 
rights, it has no choice but to heed these appeals, and thus enter into a 
controversy with the belligerent which may lead to a breach of relations and 
ultimately to war. 

With this prospect before us, it is urged that we should at the present 
time, in the cool atmosphere of peace, reconsider our position and determine 
whether or not in the event of a war between foreign Powers we wish to incur 
the consequences of the controversies with belligerents that are sure to re- 
sult from an insistence upon neutral rights. There would seem no doubt that 
we should. Whatever conclusion we may reach, it is at least desirable that 
we should have a considered policy available when we need to use it, and not 
be compelled to improvise a policy the consequences of which have not been 
clearly thought out. Accordingly, various proposals have recently been 
brought forward. Broadly, they may be classified in two groups. In one 
group may be placed proposals that we should definitely decide not to insist 
upon some or all of the neutral rights of our nationals, as against a belliger- 
ent refusing to recognize those rights, but should let our merchants know 
that they must trade at their peril and take the consequences of infringing the 
claims of the belligerents. The second group of proposals goes even farther. 
They rest upon a recognition that the acts of individual nationals, although 
not supported by our government, may nevertheless involve us in protests 
and recriminations from the belligerent whose policy is thwarted. Accord- 
ingly, it is urged that our government should act affirmatively against our 
own nationals to prevent some or all of the acts by them which are likely to 
bring them into conflict with the policy of a belligerent. 

Usually the proposals which are advanced include a combination of 
some measures falling in the first group with others which belong in the 
second. Thus, for example, the prohibition of loans and shipments of arms 
to a belligerent country are sometimes combined with proposals that all 
trade in peaceful articles of commerce with belligerent countries or adjacent 
neutrals shall be at the trader’s own risk. Other suggestions go further and 
propose that our government should undertake to police the latter trade by 
confining it to channels which can be more firmly controlled. The most 
extreme plans even propose to prohibit it altogether. 
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It would seem clear that the results of any proposal or combination of 
proposals of this character that might be adopted will depend, as in the case 
of other policies, not on the broad question of the rightness or wrongness of 
their general objective, but wholly on the concrete details in which they are 
embodied. Accordingly, if they are to be considered, a dispassionate esti- 
mate must be made of the practical consequences of each particular proposal 
in order to determine how much is to be expected from it in furthering the de- 
sired result. That result is broadly to keep us out of war. The only way in 
which such measures can further that objective is to remove the controversies 
and causes of friction which may lead to war. The question, therefore, 
which must be put to each and every proposal is whether or not it promises 
to restrict the field of possible controversy so greatly as to diminish the 
chance of war in any marked degree. 

There is a second question which must also be put. The effect which 
any policy has upon our foreign relations is in large part the result of the 
effect which it produces on domestic sentiment and on the balance of forces, 
interests, and emotions which in the last analysis determine governmental 
action. Controversies and friction with foreign nations are not solely the 
result of dealings between governments. Fundamentally they eventuate 
from the effect which governmental policies, domestic and foreign, exert 
upon national sentiment. We must accordingly ask of each specific pro- 
posal for a restriction of our neutral claims what effect it is likely to have on 
national sentiment and whether the resulting reaction of sentiment is likely 
to increase or diminish the factors which make for war. These questions are 
of special moment in connection with the whole group of proposals which 
call, not merely for a restriction of our neutral claims, but also for affirmative 
action by our government to prevent individuals from exercising what have 
hitherto been generally regarded as their rights. It is accordingly this 
group of proposals whose possible helpfulness in avoiding war I shall con- 
sider first. 

In this field there is, first, the proposal to place an embargo on loans 
and sales of munitions to belligerents, coupled sometimes with the additional 
proposal to prohibit loans to belligerent governments. From the standpoint 
of justice and ethics, there is much to be said in favor of both these proposals. 
Too frequently where one belligerent has control of the sea, munitions can 
be sold to only one of the two parties to the contest, with the result that 
such sales expose us to the charge of taking sides. The same thing is true of 
loans, which are apt to be made only to the belligerent who is able to pur- 
chase munitions. There is the added objection that the making of such 
loans puts us in the position of financing a war. On the other hand, it 
would seem optimistic to expect that the prohibition of munitions-sales and 
loans would do much towards eliminating the controversies which might 
draw us into war. These controversies have in the past arisen mainly from 
other issues. Indeed, if we denied to the belligerent having control of the 
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sea the right to purchase munitions in our markets, it is not unlikely that 
this would in itself become a source of irritation and controversy with that 
particular belligerent. 

A second proposal is that we should go further and prohibit or restrict 
the making of loans to nationals of belligerent countries. Such a restriction 
would obviously amount to a restriction of the right to buy goods on credit, 
and since in the normal course of international trade goods are very largely 
bought and sold on some kind of credit, it would amount to a deliberate re- 
striction of our ordinary commerce with belligerents. Here would be a new 
source of controversy and friction with the belligerent having control of 
the sea. It would, furthermore, certainly arouse opposition among those 
elements of our own population engaged in such trade. 

The same considerations apply with greater force to a policy which 
would not merely restrict sales of goods on credit to belligerents, but all 
sales,—which, in short, would in time of war interdict American commerce 
with belligerents. Such an absolute prohibition has actually been suggested 
in view of the fact that it is no longer possible to draw a distinction between 
contraband and non-contraband which belligerents will respect. Further- 
more, since trade with adjacent neutrals has come to be treated on the same 
footing as trade with the belligerents themselves, it has also been suggested 
that trade with such neutrals must likewise be interdicted in order to avoid 
the controversies to which it is certain to give rise. In this broad form the 
proposals mean, in substance, a prohibition of American commerce with 
the entire continental area adjacent to a theatre of war. In the case of a 
general or world war it would mean a practical prohibition of American 
trade with the world. 

In spite of the extremely drastic nature of such a proposal, it has 
actually been tried in our own history. I refer to the famous Embargo Act 
of December 21, 1807. For a number of years American shipowners and 
merchants had taken advantage of the war in Europe to increase their trade 
and to engage in certain Colonial trade ordinarily closed in time of peace. 
This type of business activity met with strong disapproval from many ele- 
ments of American opinion. It was asked why we should run the risk of 
embroiling ourselves in war by insisting on neutral rights for a trade of this 
character. Furthermore, there was a feeling on the part of some of our 
statesmen that trade itself was an unworthy object for which to spill the 
blood of our people. As early as 1806 a complete embargo was proposed by 
one of our elder statesmen. When it was finally adopted, President Jeffer- 
son placed it on the ground that it was the only effective way of protecting 
our ships and property against the violations of neutral rights to which they 


6 Letters of John Dickinson to Dr. George Logan, Feb. 11, 1805, Dec. 19, 1805, Feb. 12, 
1806. See Memoir of Dr. George Logan of Stanton (Publications of Pennsylvania Historical 
Society), p. 158. See also speech of John Randolph of Roanoke in the House of Representa- 
tives, March 17, 1806. 
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were subjected. He frankly stated that it was an experiment, undertaken 
“that we may know the full value and effect of the measure on any future 
occasion on which a resort to it might be contemplated.” 7 

In 1808, the first year during which the embargo was in effect, our ex- 
ports dropped to one-fifth of their value for the preceding year,—from $108,- 
000,000 to $22,000,000. It took almost thirty years to recover the loss. 
Not until 1835 did exports again attain the 1807 figure. The fact that 
there were any exports at all in 1808 indicated that the embargo was not 
fully enforced. In fact, smuggling was rife. In order to prevent it, statute 
after statute providing for more and more drastic types of searches and 
seizures had to be enacted. The coastal trade was placed under control. 
The Navy had to be augmented. As one writer put it: “There was a sort 
of dramatic irony in a fate which compelled Thomas Jefferson to revive the 
Navy in order to wage war on individualists.” ® 

Meanwhile it was not merely the New England shipping interests which 
were adversely affected. Prices of all export commodities dropped to dra- 
matic low levels. In Charlottesville, Virginia, flour fell from $5.50 a barrel 
to $2.50, and tobacco from $5.20 to $3. The prices of other commodities 
were dragged down proportionately.® Agricultural income in Virginia was 
so reduced that the legislature was summoned in special session to enact a 
moratorium on debts and suspend legal process in civil suits.’ 

The unintentional effect on our whole national economy was profound. 
To this period date the beginnings in the North and East of manufactures 
which thus learned in their infancy to rely on embargoes and trade barriers 
for their sustenance. The tobacco industry of Maryland and Virginia 
received a blow from which it never recovered. A process of migration to 
the Far South was stimulated which hastened the building of the cotton 
kingdom. As John Randolph put it, “by a series of most impolitic and 
ruinous measures the southern planters by their own votes succeeded in 
knocking down the price of cotton to 7¢ and of tobacco to nothing and in 
raising the price of blankets, coarse woolens and every article of necessity 
three or four hundred per cent.” " 

Meanwhile, the effect on public opinion was to embitter, rather than 
assuage, the feeling towards the belligerent countries of Europe. As one 
member of Congress put it: “Instead of protecting commerce, you destroy 
it. Our dispute with Great Britain is about commercial rights. We have 
given them up. Take away this embargo and arm your vessels.” It was 


7 Jefferson to Governor Pinckney of South Carolina, July 18, 1808. Quoted from the 
Jefferson papers by L. M. Sears, “Jefferson and the Embargo,” p. 99. 

8 Sears, op. cit., p. 91. 9 Tbid., p. 229. 

10 Channing, History of the United States, Vol. IV, p. 392. 

11 Speech of December 6, 1811, in House of Representatives. 

12 Mr. Masters of New York in House of Representatives debate preceding passage of 
Act of April 8, 1808. 
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pointed out that the effect of the embargo was to give to the ships of Great 
Britain the practically exclusive use of the ocean and to her goods exclusive 
access to foreign markets. The embargo was repealed on May 20, 1809. 
It left behind a public sentiment insistent upon the protection, by force if 
necessary, of the very neutral rights which it had been designed to avoid 
fighting for. This sentiment was expressed by John C. Calhoun. “The 
question,” he said, “‘is reduced to a single point,—what shall we do, abandon 
or defend our commerce and maritime rights and our citizens employed in 
exercising them? These rights are attacked and war is the only means of 
redress. . . . Protection and patriotism are reciprocal. I know of only 
one principle to make a nation great and that is to protect every citizen in 
his lawful rights. I will not undertake to estimate in dollars and cents the 
value of national independence.” “ 

It is of course true that conditions of international trade, as well as the 
internal situation in the United States, differ greatly today from those which 
prevailed at the time of the Embargo. The results of that experiment there- 
fore do not enable us to know with certainty, as Jefferson hoped that they 
might, ‘“‘the value and effect of the measure on any future occasion on which 
a resort to it might be contemplated.”” However, this much seems clear. 
The United States is today an exporting nation on a far greater scale than in 
1807. A very heavy proportion of our annual production of certain leading 
staples still looks abroad, and more particularly to Europe, for its market. 
The distress caused by an even partial closing of that market was indicated 
by our experiences during the World War. The repercussions of what 
would amount to a practically total voluntary closing are not likely to be 
greatly different from what they were in Jefferson’s time. It is difficult to 
convince public opinion that an effective method of avoiding evils is to create 
the very evils which we wish to avoid. Such an attempt is not unlikely to 
bring into existence against the foreign nations felt to be responsible a force 
of opinion which will be just as effective in making for war as the clashes and 
controversies incident to an insistence on neutral rights. 

We are, therefore, brought to consider the other alternative,—namely 
whether, without affirmatively seeking to prevent our nationals from exercis- 
ing their neutral rights, we should announce as a deliberate policy that they 
must do so at their peril and without looking to the government to protect 
them. This means nothing more nor less than an acquiescence in belligerent 
invasions of those rights. The question at once arises how far such acquies- 
cence, if determined upon as a policy, should go. From war to war there 
has been, as we have seen, an increasing expansion of belligerent claims 
against the persistent protests of neutrals. As a result of the friction be- 
tween protests on the one side and claims on the other, the claims have never 
been recognized as valid to their full extent, but in the end the acknowledged 
scope of neutral rights has always emerged somewhat more narrowly re- 

18 Speech of John C. Calhoun, December 6, 1811, in House of Representatives. 
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stricted than before. There is no reason to suppose that this process will 
not continue in the future as in the past, even if neutrals continue to insist 
upon the full measure of what they regard as their rights. If they should 
deliberately decide not to do so, the question may well be asked not merely 
what range of commercial action will be left to them, but whether and to 
what extent by doing so they will be able to avoid controversy and friction 
with the belligerents. 

Suppose, for example, it is accepted that the claims advanced by the 
belligerents in the World War constitute the present measure of neutral 
rights. Shall we then announce as a policy that if we occupy a neutral status 
in a future war we will acquiesce in those claims and insist upon no neutral 
rights at variance with them? If so, can we thereby feel assured that we will 
avoid controversies? What is there to prevent the belligerents in the next 
war from extending the scope of their claims beyond those advanced in the 
last? Take for example a point already touched upon, namely, the claim to 
requisition with compensation an ordinary commercial cargo destined for a 
neutral country adjacent to a belligerent. Suppose that hereafter belliger- 
ents claim the right not merely to requisition, but to confiscate all such car- 
goes indiscriminately? Does the policy of acquiescence, which it is recom- 
mended that we should now adopt, require that we should continue to 
acquiesce indefinitely in all such extensions of belligerent claims? Is there 
to be no limit? If not, the neutral may well lose by acquiescence as much as 
might be lost in a war, with the additional loss not merely of national self- 
respect—and I for one still believe that there is such a thing,—but also of 
national effectiveness. On the other hand, if some line is to be drawn, the 
situation of the neutral in the future will remain precisely what it has been 
in the past,—in other words, it will be faced with the necessity of seeking 
to draw such a line and to hold the belligerent to it by the same protests 
and controversies as in the past and which we are told must henceforth be 
avoided. 

The questions which I have asked cannot and will not be answered in 
the abstract; they will inevitably be answered when an actual war arises by 
the pressures and currents of public opinion and of the interest-groups among 
our own people who find themselves affected. These are the forces which 
will determine, wisely or unwisely, and for good or ill, what government will 
do and what it can afford todo. It can hardly be supposed, for example, 
that if belligerent policy threatens to destroy or greatly curtail the foreign 
markets for some of our great export commodities, our government can 
afford to refrain from protesting against that policy and bringing what 
pressure it can to cause its discontinuance. 

Suggestive examples of the forces which necessarily determine govern- 
mental action and the manner in which they operate are available in the 
history of our policy during the World War. Take, for example, the case of 
cotton. Great Britain regarded itself as precluded by its own precedents 
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from declaring cotton contraband. Nevertheless, the fact that British mas- 
tery of the seas effectively prevented all movement of goods to Germany and 
Austria caused a stoppage of practically one-third of our cotton exports 
during the autumn of 1914 and a drop in the price of cotton from twelve to 
six cents. The resulting agitation in the cotton states was so great as to 
cause the British Government to heed the American protests and permit 
cotton at least for a time to find its way into Germany during the following 
winter and spring in sufficient quantities to tide over the market. Here was 
no controversy over any technical point of neutral rights or one which could 
have been avoided by any anticipatory definition of neutral policy, but one 
which, nevertheless, affected so deeply the interests of so large a portion of 
our people that it might well have menaced good relations between the two 
countries." 

There are other equally acute controversies of an economic and com- 
mercial character which are likely to arise in time of war and which cannot 
be prevented by any modification of neutrality policy. One of these has its 
roots in the fact that we must draw certain of our essential raw materials, 
such as rubber and tin, from abroad. Where the nation which is in control 
of these supplies occupies the position of a belligerent, it will no doubt in the 
future as in the past undertake to place such onerous restrictions and regu- 
lations upon our use of our importations as seriously to hamper our commer- 
cial freedom. Wholly irrespective of whether or not these restrictions are 
justified, their imposition necessarily creates friction and leads to contro- 
versy. 

So long as nations have conflicting interests, whether in relation to neu- 
trality or any other subject, there are three courses through which those in- 
terests may be adjusted. One is by complete surrender. A second is by 
negotiation and compromise. A third is by resort to force. There is no 
necessary reason why negotiation and compromise with relation to neutral 
rights should lead to armed conflict. It has by no means always been so in 
the past. There is no reason why to avoid armed conflict it is necessary to 
resort to initial surrender. There are other factors which have exercised a 
far more important influence than insistence on neutral rights in drawing us 
into the wars in which we have become implicated in the past. Renunciation 
of the process of protest and negotiation is not a sure preventive, or any pre- 
ventive at all, of war. 

This is not to say that it would not be advantageous to lay plans at the 
present time for the conduct of our neutrality policy in any future way. I 
believe that it would be. The question is what lines those plans are to follow. 
It seems to me that they are rather definitely indicated by our past expe- 
rience. The task of the neutral is essentially one of negotiation. Its most 
effective resource is economic pressure. Through the process of negotiation, 


14 For a brief account of the cotton controversy see Clapp, Economic Aspects of the War 
(Yale University Press, 1916), pp. 156-162. 
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economic pressure can be exerted effectively to secure recognition of rights 
which might otherwise be ignored. What particular rights among those 
that we have claimed in the past we might wish to enforce by this method is, 
of course, a political and not a legal question, and one which cannot be de- 
cided until the nature of the war and our own special circumstances and in- 
terests in it are disclosed by the event. Hypothetical illustrations are all 
that are available. Suppose, however, a paper blockade of a country nor- 
mally using large quantities of our cotton. We might conceivably be able 
to obtain by negotiation an exemption of our cotton shipments from the 
operation of the blockade if we threatened to impose an embargo on ship- 
ments of arms or on the making of loans. Other possible pressures of a 
similar character might be suggested. What they will be, or for what par- 
ticular advantages it would be appropriate to exert them, may be considered, 
but cannot be determined, in advance. 

The important thing is to establish a procedure through which such 
pressures may be employed. For this purpose, it would seem desirable to 
confer upon the President by statute a power in the event of war between 
two or more foreign countries to make executive agreements looking towards 
the safeguarding of our neutral rights, and as a means of obtaining and en- 
forcing such agreements to empower him to place embargoes upon certain 
types of shipments and to prohibit the making of certain kinds of loans. 

What needs to be recognized is that there is no panacea for preventing 
war. Everything depends upon the temper of public opinion at the actual 
moment and upon the objectives and interests of the groups which can make 
their opinion dominant. Quarrels about neutral rights are but one of the 
types of controversy around which a war fever may develop. A renunciation 
of neutral rights might through the turn of events operate as effectively to 
stimulate as to allay the psychology that leads to war. The most sound and 
hopeful preventive, in spite of all the difficulties, is the establishment and 
strengthening of institutions of international order which in the slow course 
of time will habituate the peoples of the world to the adjustment of conflicts 
of interests between nations by conference and compromise and adjudication. 


The Presipent. If Mr. Dickinson had not informed us that he is a 
public official here in the City of Washington, we would have thought he was 
a professor of international law in full possession of his chair and of his 
faculty. 

The discussion of Mr. Dickinson’s paper will be led by Mr. Phillips 
Bradley, Associate Professor of Political Science, Amherst College. 

Professor Pumiirs Brapuey. Mr. Chairman, ladies and gentlemen: 
After the very stimulating paper of Mr. Dickinson, it behooves any com- 
mentator to be especially mindful of the suggestions which he has made from 
so wide a practical experience. But since I can depend upon one of the best 
established precedents of this meeting, namely, conflict of opinion expressed 
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from this platform, I am going to be bold enough, in the light of that prece- 
dent, to disagree with some of Mr. Dickinson’s suggestions. 

In order to make the picture clear, let me review two or three of the 
types of disagreement which have come out of our discussions in the meetings 
of the last two days. They might be summarized under two broad heads— 
disagreement as to procedure in relation to a policy of neutrality for this 
country, and secondly, disagreement on the substance of that neutrality 
policy. 

Mr. Dickinson has touched upon several of these points. First of all, 
as to procedure, there has been disagreement expressed here as to whether or 
not the executive should be granted discretionary power, as he suggests, for 
instance, to negotiate and to compromise the conflicting claims of belliger- 
ents and neutrals, or whether a policy should be adumbrated in mandatory 
terms which at the beginning of war would result in a given line of policy 
being pursued, or at least being initiated by the government. 

The second procedural difference of opinion which has come up, although 
perhaps not quite so clearly in our discussions, is the question of whether or 
not a new line of policy toward this question of the relation of the United 
States to armed conflicts should be made in terms of war in its traditional 
sense, or should be applied also to that broader and more nebulous situation 
which perhaps can be best expressed by the words I have just used—armed 
conflict. 

Along with these procedural questions there are some disagreements on 
vital issues of substance which, it seems to me, have come out of our dis- 
cussions. First of all, the question of whether or not the United States 
should continue to apply its traditional rules (or shall I say policy) of neu- 
trality, or whether at the present time we have come to a turning point at 
which a more positive policy or program should be initiated? 

The second point of substance which comes forward as to the content of 
these rules of neutrality is whether these rules should result in an absolute 
non-participation, so far as it is possible for us to accomplish that in this 
country, in any future war or armed conflict, or whether our efforts, on the 
other hand, ought to be directed not toward such a negative conception of 
our relations toward the rest of the world, but to a more positive attempt to 
bring about more active international codperation—for instance, in the direc- 
tion of suppression of an aggressor when an aggressor is defined. 

With this very brief review of the differences of opinion which have 
arisen here, let me present without any further general discussion not “four 
saints in three acts,” but three propositions in four queries. Three proposi- 
tions which it seems to me we must recognize, or at least analyze in relation 
to the position of the United States in international relations involving war 
or armed conflict in the future; and four queries as to what our policies 
should be, if the point of view upon these propositions which I am going to 
suggest is generally held. 
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The first of those propositions is this, that this is a creative period in 
law, including international law; that this is a period when the principles of 
law are undergoing rapid change, just as three hundred years ago was the 
case in other fields, for instance, in the law merchant in England. This 
creative period, it seems to me, results from several fairly obvious conditions 
which we can observe in the world about us. First of all, the changed and 
changing conditions in international intercourse between countries concerns 
our own problem of neutrality. Let me point out two or three of those 
which seem to me obvious at the present time. In the first place, in the em- 
bargo period (1807-1809) which Mr. Dickinson analyzed, and I think cor- 
rectly, was there not a great difference in the size and speed of ships, in the 
draft of vessels, and, therefore, in the types of harbors which they could go 
into and out of on smuggling expeditions? Second, do we not have a wide 
variety of weapons of sea warfare, such as the submarine, which has vitally 
altered the traditional rules of neutrality, or their application, at any rate, to 
maritime warfare? Third, have not the types and bulk of munitions vitally 
changed? And that change in the type and bulk of munitions means ob- 
viously that new actual conditions have arisen to which any future rule of law 
will apply. And, finally, there have been profound changes, as has already 
been pointed out in these meetings, in the categories of contraband, to which 
traditional rules, or new rules, will apply. 

Then there is the second aspect of this creative evolution of law for 
which we are, after all, in part, responsible. And that is, as Mr. Dickinson 
has pointed out, that there is today, as never before in our history, a tre- 
mendous accretion of popular interest in and participation in the making of 
policies of state. You willremember Mr. Dickinson quoted from statesmen of 
an earlier period responsible for our foreign policy, who talked in terms of 
governments and states in contact with each other. More than one speaker 
from this platform has pointed out that what happens in the future is not 
merely a matter of the relations of states to each other, but is a matter of life 
and death to people in this room and to millions of other Americans and to 
hundreds of millions of other people in the world. And if that is true, and if 
there is a general recognition of that fact, then query whether statesmen re- 
sponsible for foreign policy in the future can, even if they would, attempt to 
frame that policy in terms of the relation of states, and not of individuals or 
peoples. 

My second proposition is that what we are discussing here is essentially 
a matter of policy, and not of law. There has been a law of neutrality and a 
law of belligerency, which, if it is true we are in a creative and changing 
period of law, is being changed in exactly the same way in which that earlier 
law of neutrality was itself forged. It is a problem in policy and not of law 
at the present time. It was very greatly moulded by the events of the last 
war. And when policy once fuses into legislation or into accepted rules as 
applied by courts, then perhaps we can talk about a law of neutrality or of 
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belligerency or what not. But at present it seems to me we are engaged in 
the forging of a policy, and that policy will be written into law or made into 
law by courts. And at that stage we can begin again to talk about a law, 
whether it is the old law reaffirmed or a new law forged by the impact of 
these events that I have tried to describe. Then we shall have a law of 
neutrality. At present, about all we have is a policy regarding neutrality. 

My third proposition is that by the grace of geography and the facts of 
our economic and social existence, the United States is in a position, if it 
wants to, to keep out of another war. That is a problem in policy, and not 
of law. But because we have oceans on both sides of us we are in a position 
to forge a policy described to us so eloquently from this platform, to stay out 
of the next war. You will remember Mr. Woolsey this afternoon used these 
words, “that perhaps our best policy is to go ahead and take our chances.”’ 
And, after all, it is policy and it is chance with which every country in the 
world today is faced. Remember again how Lord Grey said the business of 
the British Foreign Office during the war was to find excuses for what the 
military branches of the government went ahead and did. And remember 
again that nine years after the armistice Great Britain and the United States 
made a formal convention which in effect renounced the attempt to maintain 
traditional principles of neutrality and belligerency as applied to the claims 
of the respective countries for acts perpetrated during the war. 

Now, my four queries can be almost as briefly stated. The first ques- 
tion is: If the essence of neutrality is impartiality, does the present law of 
neutrality bring us, in fact, any kind of impartiality at all? That has been 
so carefully analyzed that I need no more than raise the question. Again, 
I might ask with respect to that issue, would a policy of withdrawal from 
contact with a future war or status of armed conflict result in any greater 
partiality than the present rules of neutrality in fact result in, in terms of 
the control by one set of belligerents of sea power? Should we, in other 
words, be any less impartial if we make decisions about our foreign trade 
and its treatment by belligerents, instead of turning those decisions over, 
as we do under the present laws of neutrality, in fact, if not in theory, to the 
decisions of the belligerents themselves? 

My second query has been so eloquently answered by Mr. Dickinson 
that I shall only raise the question. If this is true, if it is true that impar- 
tiality is perhaps an impossible ideal to achieve under any policy we accept, 
then how can we by legal action, as he suggests, taken in peace time before 
the crisis is upon us, avoid a policy which is likely to lead us towards war? 

My third query is: What considerations of policy must be reviewed in 
this period of peace in order to make possible the enunciation of such a policy 
as will keep us out of another war? 

I do not have time to review the many questions discussed here already; 
but it seems to me there are five which at least must be mentioned. First of 
all, the shipment of arms, or shall I say the shipment of cargoes out of the 
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United States? Shall we keep munitions only from the belligerents or those 
engaged in armed conflict? Shall we exclude embargoed contraband in 
American trade in the future, or shall we embargo all trade? That is a 
problem in policy. That is a question of policy which must be related to 
some of the broader considerations that I have suggested. Again, travel 
by Americans in the war zones, loans to foreign countries, the use of Ameri- 
can ships in the carrying trade in war zones, and, finally, the discretionary 
power of the President with respect to a mandatory statement of a policy 
which will go into effect and which the belligerents will know will go into 
effect,—or let me say, at least that we have some chance of putting into 
effect—if it is on the statute books. Those are questions which must be 
answered in time of peace, because they will not be answered, they can not 
be answered, in time of war. 

My final query is this: After all, is this negative policy, this policy of 
trying to abstract ourselves, or subtract ourselves from the area of a conflict, 
to be the extent of our contribution to the organization of world peace? 
Or do we need to correlate this negative policy with a more positive program 
of international codperation? Should we not participate in current efforts 
to stabilize and advance pacific settlement? Can we not, perhaps, contrib- 
ute to these efforts in two directions: first, by accelerating the movement for 
the general acceptance of the various procedures of pacific settlement now 
available to any state which genuinely desires to utilize them; second, by 
coéperating in an acceptable definition of an aggressor state and in an agreed 
procedure of concerted action against it? The first is clearly in the American 
tradition—from 1794 to our own day. Is there not a present opportunity 
to advance it even further than we have in recent years seemed disposed to 
go? The second is certainly implicit in any operative conception of the 
scope and meaning of the Pact of Paris of 1928. President Roosevelt has 
himself suggested one test of aggression; others may be needed in order to 
discover one so simple and so clear as to be generally acceptable and auto- 
matically applicable by the signatories of that and other peace-maintaining 
treaties in their support. But the problem ought not to be beyond the wit 
of man to resolve—not outside the scope of American concern. 

After all, this policy which I have tried to outline so briefly is a frankly 
experimental one, aimed at defining a program of our non-participation in a 
future war, and conceived in the belief that it is to the interest of this country 
to remain out of it. As Mr. Justice Holmes once said, “all life is an experi- 
ment’’; if we have to balance interests, it remains for us to determine what 
interests shall be balanced. 


The Presipent. Ladies and gentlemen, the next paper is on the sub- 
ject of “Neutrality and War Prevention,” to be delivered in person by a 
distinguished member of the bar of the City of New York, formerly Secretary 
of War, Colonel of Infantry in active service on the other side of the water, 
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Brigadier General, Governor General of the Philippines, Secretary of State, 
and above and beyond all, a high-minded Christian gentleman—Mr. Henry 
L. Stimson. 


NEUTRALITY AND WAR PREVENTION 


By Henry L. Stimson 
Formerly Secretary of State 


Approaching the subject of neutrality, as I do, from the standpoint of 
the layman rather than the expert in international law, I find that there is a 
great deal of confusion and misunderstanding among our people as to its true 
meaning and scope. 

In the first place, when the average man speaks of neutrality he often 
confuses it with impartiality. Of course a greater mistake could hardly be 
made. Effective neutrality does not mean effective impartiality. It may 
mean just the opposite. If the war involves a great sea Power which has 
control of the sea, it may mean that by remaining neutral we are in effect 
taking sides with that Power against its opponents who do not control the 
sea. 

Again, many people think that the doctrine of neutrality means that we 
shall attempt to remain entirely isolated from connection with the nations 
which are fighting. They do not realize that, on the contrary, traditional 
neutrality involves taking active steps to protect our trade with both sides of 
the combat. 

Only once in our history has our government attempted to convert neu- 
trality into isolation. Although this was done at a time when the world was 
a very much simpler place than now and by a President, Thomas Jefferson, 
who was one of our most popular Presidents and who had to a very strong 
degree the confidence of his people, his attempt to isolate this country from 
the rest of the world speedily proved unsuccessful. It produced such a vio- 
lent domestic reaction as to almost disrupt our Federal Union and the bitter 
feeling excited was ultimately in part the cause of getting us into the War of 
1812. 

So when we say that the great mass of our people wish to remain neu- 
tral, speaking with exactness we do not mean that at all. We onlymean that 
they wish to keep out of war—which is a very different thing. Such a state- 
ment does not solve our real problem. It is a platitude which does not get 
us anywhere. The real problem is to decide what methods of action will 
best keep us out of war. Will the method of traditional neutrality do so? 
If not, should something better be substituted for it? 

Traditional neutrality has a powerful sentiment behind it in the hearts 
of our race. In Europe during the long ages of medieval times when war 
was a regular and customary implement for carrying out dynastic policy, 
the growth of the doctrine of neutrality measured the progress of humanity 











122 


towards peace. Originally there had been no neutrals. ‘He who is not for 
me is against me”’ was a maxim customarily enforced in the Old World by 
anyone strong enough to do so. Gradually the doctrine of neutrality pro- 
duced oases of security and peace in a world pretty generally devoted to war. 

Moreover, this development of neutrality was accompanied by a devel- 
opment in the rules of war in the direction of humanity,—such as the preser- 
vation of the lives of prisoners who originally had been regularly put to death, 
the protection of women and children and other noncombatants, as well as a 
rather rudimentary recognition of the rights of private property on land and 
sea. All of these changes represented steps in the direction of peace and 
humanity in a warlike world and they were predicated upon the assumption 
that war was one of the natural and inevitable features of that world. They 
measured the progress of the human race towards the limitation of war. 

An important result of the doctrine of neutrality as thus developed was 
the assumption that war was solely the business of the two combatants. 
Neutral nations were not supposed to pass judgment upon the rights and 
wrongs of the controversy which was being fought out. If they did so, they 
were likely to be held to have taken sides and thus lost their neutral rights. 
The idea that the rest of the world had any right to pass a judgment on the 
issues of an armed controversy was strongly discouraged by the very history 
of the neutral doctrine. And, since neutrality had been so important a 
factor in the restriction of war and in the development of humanitarian 
rights, nations were very shy about exhibiting a judicial attitude towards 
war which might tend to impair the value of the doctrine they so cherished. 

Thus under the original concepts of international law, of which neutral- 
ity was so large a part, the attitude of the world towards international aggres- 
sion and breach of the peace was in general quite similar to the attitude 
towards individual aggression and homicide a thousand years ago in the 
domestic communities of our ancestors. The punishment of such an ag- 
gression was regarded as a matter solely for the person against whom the 
wrong had been committed, or, in the case of his death, for his family. The 
idea that the rest of the community had any interest in securing such pun- 
ishment had not yet been developed. 

There was another reason peculiar to our own country for our historical 
devotion to the doctrine of neutrality. This lay in the fact that we began 
our history as an infant nation during a very troubled period of the outside 
world, and we then found that our safest and manifestly wisest course lay in 
maintaining a strict neutrality towards the nations in Europe in the long wars 
which were going on. Not only were we then very much smaller than any of 
the fighting nations of Europe, but by remaining neutral we were also able to 
maintain a profitable commerce with both sides. Nevertheless, even in a 
world so simple in its organization as that world was then, we found great 
difficulty in preserving our neutrality and had to exchange vigorous blows 
in our effort todoso. The patriotic sentiments associated with those efforts 
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and that time have lingered on to create an additional halo around neu- 
trality long after the situation which gave them birth had completely 
changed. 

Since that period of our early history there has now come the mightiest 
and most sudden economic and social revolution which has visited the earth 
during all the millions of years of man’s life upon that planet. The reser- 
voirs of power stored up in the earth during those millions of years have 
suddenly been tapped by man’s technical skill and invention. The age of 
steam and electricity has arrived and the world has suddenly become inter- 
connected and interdependent. In this process it has developed large urban 
and industrial populations entirely dependent upon distant sources of food 
and other supplies. Civilized life has suddenly become extremely complex 
and extremely fragile. Industrial Europe and to a less extent industrial 
North America suddenly have been filled with huge complicated habitations 
of men, women and children all of whom are supported by a delicate eco- 
nomic mechanism of life, the stoppage or impairment of which will bring 
millions to discomfort and poverty or even starvation. 

With equal suddenness war has become immensely more destructive. 
Within my adult lifetime I have watched the development of the long range 
rapid-fire rifle with its smokeless powder; the infinitely longer range quick 
firing artillery, shooting projectiles filled with an explosive so much more 
terrible than anything theretofore known that when it was first invented 
there was a strong movement to prohibit its use in war; the bombing air- 
plane; the commerce destroying submarine; the various forms of poison gas; 
and, what is worse, we have seen them all used against civil and noncom- 
batant populations. We have seen practically an entire continent peopled 
with the most advanced civilization on the earth brought by the blockade to 
the very verge of starvation. War has no longer even the semblance of a 
joyous adventure—the sport of kings. As it was described to me in 1918 by 
a British officer on the grim battlefield opposite Cambrai: ““War has no 
longer any romance. It is merely methodical homicide.” 

It is this revolutionary change in the fragility of our present civilization 
and this revolutionary increase in the destructiveness of war that is changing 
the attitude of the world towards neutrality. In August, 1932, when in a 
speech before the Council on Foreign Relations on the subject of the Pact of 
Paris, I first mentioned this change of attitude towards neutrality, I was 
taken sharply to task by some eminent international lawyers who thought I 
was attributing far too much potency to the new multilateral peace treaties 
which they believed would be of short duration and effect. Those gentle- 
men quite misunderstood my argument. It is not the treaties which are 
causing this change in the attitude of the nations towards neutrality. The 
change is not a change resulting from the mere execution of a legal document. 
On the contrary, it is based on the sternest realism of experience. It is not 
the treaties which have produced the change. It is the change which is pro- 
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ducing the treaties. Those treaties represent the efforts of men who have 
suffered from the new consequences of modern war and are groping now for 
new methods of preserving their own safety. 

They were the result of the conviction that war had become too danger- 
ous a thing to be dealt with by old methods. Men who went through that 
war have been brought to believe that war is no longer a contest between two 
nations which the rest of the world can stand by and look at; they believe 
that in the modern world war has become like a prairie fire which will spread 
with great rapidity and become immeasurably destructive. Therefore they 
think that it is the business of the whole world to unite for the purpose, if 
possible, of preventing it from starting and, if it starts, to stamp it out at 
once. That is the attitude of the realists. The people who think they can 
stand aside and can look at war from a distance without ultimately becoming 
involved in it are the ones who, in the opinions of these men of experience, 
are not realists but dreamers. 

These gigantic economic and social changes in civilization have pro- 
duced the feeling that some coéperative action by the nations of the world 
is now necessary to prevent or minimize war in the modern world. The 
several multilateral treaties which followed the war, the Covenant of the 
League of Nations, the Nine Power Treaty relating to the Far East, 
the Pact of Paris, all represent the groping but earnest efforts on the part 
of the modern world to initiate such a collective system. 

And these three treaties are not the only manifestations of such efforts. 
Almost ever since the war terminated, international conferences have been 
going on and agreements and treaties have been negotiated and signed; all 
seeking to bring into effect codperative protection against the consequences 
of another war. The Geneva Protocol, the Locarno treaties of 1925; the 
treaties to which at various times France, Poland, the Little Entente, the 
Balkan States and other nations have become signatories; the Four Power 
Treaty, the recent conference at Stresa, each and all of them represent in 
different ways the groping efforts of nations in Europe to secure protection 
by codperation against the dangers of modern war. 

At the same time it is becoming increasingly recognized that the adop- 
tion of any such collective action necessitates also the adoption of machinery 
for solving peaceably situations of injustice and oppression which may exist 
in the world as at present organized; machinery for ironing out inequalities 
which might otherwise produce in some nation a sense of resentment which 
ultimately would make it ready to seek relief by the violence of war. And 
so we find that amid these gropings for collective action there have been also 
laid the foundations for a peaceful and judicial readjustment of differences 
and inequalities. The various arbitration treaties, the World Court, the 
provisions in Article 19 of the League Covenant for voluntary revision and 
readjustment of agreements and treaties, are examples of such machinery. 
They are the safety valves of the collective movement. Otherwise a collec- 
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tive system might try the impossible task of freezing into permanence a very 
imperfect status quo. 

These groping efforts to establish a new and more effective resistance to 
war depend for their success upon the ability of mankind to learn from ex- 
perience, and in this case to learn very much more rapidly than he has been 
accustomed to learn. Technical skill has so rapidly outstripped wisdom 
and self-control, that it has created an emergency in man’s development 
which is very likely to involve him in disaster. The success of these new 
experiments depends upon man’s powers of enlightened realism, his power to 
interpret developing facts and his constructive ability to devise appropriate 
machinery to meet new situations. Above all, they depend upon the devel- 
opment in the world of an intelligent public opinion which will give to man- 
kind the will to peace. 

Today the situation in the world is bringing up for new discussion and 
appraisal all of our old theories as to war as well as the efforts which are being 
made in different parts of the world to prevent war. The economic disloca- 
tions which were left as the result of the World War and which are now find- 
ing their logical fruit in the international bitterness which has been ac- 
centuated by the depression, are making us realize sharply the danger of a 
new war. This is forcing us like all the other nations to consider what shall 
be our future policy in case such a new war looms up on the horizon. The 
present day revival of the discussion of neutrality arises directly out of the 
situation which is thus presented. Let us examine the situation in the light 
of the history which I have so briefly sketched out. 

In the first place, history has shown clearly that our traditional policy 
of neutrality is no insurance against being drawn into a major war, especially 
where one of the great sea Powers of the world, either in Europe or Asia, is 
involved. Twice in our brief national history we have been drawn into such 
awar. ‘To assert our traditional neutral rights is not only not a help but is 
an actual danger towards causing us to become involved. The profits to be 
enjoyed by successful neutral trade can be relied upon to tempt adventurous 
Americans to embark upon that trade and thereafter to seek the assistance of 
their government to protect them in their adventures. 

But to recognize this fact is merely to scratch the surface of the prob- 
lem. The real nub of that problem lies in the fact that in the modern world 
a nation does not have to be actually drawn into war at all in order to suffer 
from that war. The interdependence of the world today is such that when a 
major war comes, the suffering of that war is shared by nearly all the nations 
of the world whether they have participated in the war or not. The suffer- 
ing of our farmers today arises in large part directly out of economic dis- 
locations in the supply and trade in foodstuffs which took place long before 
we entered the war. The overdevelopment of American wheatfields began 
as soon as the European farmers stopped farming and began fighting, and 
the same is true of our industrial dislocations all the way down the scale. 








126 


If in 1917 we had stood aside and allowed the cause of individual freedom in 
the earth to go down, we should still have suffered to almost the same degree 
from the dislocations which we now suffer and we should also have been on 
the way to suffer from much worse dangers from which we are now free. 
The world has been tied together and the sooner we face that fact and stop 
talking about self-sufficiency, the sooner shall we be ready to make intelligent 
progress upon this question of war. The idea that the world can be divided 
permanently into a lot of watertight compartments, each one insulated from 
the troubles of its neighbors, flies into the face of every fact which we have on 
our recovery program today. 

The result of this is to indicate that it is more important to prevent war 
anywhere rather than to steer our own course after war has come. When a 
serious war breaks out anywhere in the world, we are likely to be gravely hurt 
whatever we do. Whether we shall allow ourselves to be drawn into the 
actual fighting or not, is then of comparatively minor importance. All we 
can do then is to consider whether the additional injury which will be done us 
by entering the war will offset the evils which will be done to us by some of the 
combatants if we do not step forward and defend ourselves against them. 
The theory that we can save ourselves entirely by isolation is today an eco- 
nomic fantasy—worthy of the ostrich who thinks that he is hidden when he 
buries his head in the sand. 

The fact that the prevention of war anywhere is thus the principal ob- 
jective in securing national safety has a necessary bearing upon our attitude 
towards the policy of international codperation. Manifestly war can be pre- 
vented only by codéperation. Individual effort on the part of any nation 
alone cannot secure that end. Progress towards it can only be made when 
the nations of the earth together recognize it as an objective and march 
towards it. 

This has a direct bearing upon our attitude towards the various efforts 
towards coéperative action which are being made in the world today. It 
should make us far more charitable in leveling criticism against any one of 
them. The success or failure of any particular form of codéperation, of any 
particular system or treaty or agreement is not the real question. These 
are mere groping efforts towards the one goal, and until we recognize the 
importance of that common goal and the importance of hearty assistance and 
loyal coéperative effort towards attaining it, we are not likely to reach it. 
For example, we may not like the system put into effect by the League of 
Nations. We may not choose to join it. But so long as a group of other 
nations is seeking to prevent war by coédperation along that line, we should 
be very chary of how we actively discourage or interfere with their efforts. 

So perhaps I should say that, in my opinion, the first and main thing in 
approaching this problem of neutrality today is to realize that it is only a 
subordinate problem; that the real problem is to prevent war from arising— 
not how to act after it has arisen. The first duty for us today is to get that 
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central fact into the heads of our countrymen and to prevent them from 
relying solely upon subsequent steps which at best can do them very little 
good. As in medicine, our main effort should be for preventive hygiene, not 
subsequent surgery; war prevention, not subsequently keeping out of war. 
And anyone who realizes the amount of false, selfish and misleading doctrine 
which is being preached in this country today on that central and funda- 
mental fact can estimate without further argument the work which lies be- 
fore us. For example, when one realizes how much good, both direct and 
indirect, in this cause would have been accomplished if this country had 
adhered to the World Court last winter, and how much harm and discourage- 
ment, both direct and indirect, is being done by the fact that we did not, we 
can best appreciate how much education and courageous leadership is re- 
quired. 

When we turn to consider what we can do for our safety after a great 
war actually begins, we find that even then the conditions of the modern 
world have modified the scope of possible neutrality. The importance of 
restricting and promptly terminating an existing war is second only to the im- 
portance of preventing it altogether. Many of the nations of the world are 
today organized under a system which may be invoked in such an attempt. 
We may possibly find ourselves facing military operations which are being 
carried on by a group of nations to limit and terminate what they deem to be 
a breach of the peace on the part of a nation which they consider an ag- 
gressor. 

Our own government as a signatory of the Kellogg Pact is a party to a 
treaty which may give us rights and impose on us obligations in respect to 
the same contest which is being waged by these other nations. The nation 
which they consider an aggressor and whose actions they are seeking to limit 
and terminate, may be by virtue of those same actions a violator of obliga- 
tions to us under the Kellogg Pact. Manifestly this in itself involves to 
some extent a modification in the assertion of the traditional rights of neu- 
trality. The very conception of collective action against a breach of the 
peace involves a change in the old-fashioned conception of the attitude of a 
neutral. One can hardly be neutral in thought or in action between a 
sheriff’s posse and a breaker of the peace, and in domestic law to assist a 
felon is a crime in itself. 

Even in the face of this situation some of our American lawyers have 
insisted that there could be no change in the duty of neutrality imposed by 
international law. I shall not argue this. To such gentlemen I only com- 
mend a study of the recent proceedings last summer of the International 
Law Association at Budapest. The able group of lawyers from many coun- 
tries there assembled considered this question and decided that in such a 
situation the rules of neutrality would no longer apply among the signatories 
of the Kellogg Pact, and that we, for example, in such a case as I have just 
supposed, would be under no legal obligation to follow them. 
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It is also not within my province here to discuss in detail the various 
steps which might helpfully be taken by our government in such a case, in 
order to coéperate with a group of our neighbor nations who were trying to 
restrict and terminate such a war. But there are two principles of action as 
to which I strongly believe we should reassure the world as to our attitude 
even before such an emergency has actually arisen. We should formally let 
the world know at once that in case of any crisis arising, which affects or 
threatens the peace of the world, we should be ready to consult with the 
other nations as to steps for preserving peace; and secondly, we should now 
make it clear to those other nations that in case, in the exercise of our own 
independent judgment, we then concur with them as to the responsibility for 
any breach of the peace which they may hereafter seek to terminate by col- 
lective action, we will at least refrain from any steps by our government in 
protecting our neutral trade which will tend to defeat their efforts at restor- 
ing peace. Both of these steps are matters which lie wholly within the con- 
stitutional power of the American executive with respect to the conduct of 
international affairs. They are also matters in which the high traditional 
sense of responsibility which has always surrounded every occupant of the 
office of President may be safely depended upon to protect the farsighted in- 
terest of the American people. Although these two principles may seem to 
be modest in their scope, yet the mere fact that the world knew beforehand 
that in case of an emergency the United States could be counted upon to act 
according to such principles would be at all times a powerful reassurance to 
the cause of peace. There is no phase of human activities where the maxim, 
“an ounce of prevention is worth a pound of cure,” is so true as it is in the 
realm of international relations, and in this realm our country can exercise a 
most effective influence towards the stabilization of an unsteady world if by 
her voice and action before the crisis has arisen she will let the world know 
that such principles will guide her behavior if the emergency arises. 

By this analysis which we have thus made we have considerably nar- 
rowed down the area of the field within which the traditional doctrine of 
neutrality could usefully apply. There would still remain the case where a 
war arose which did not involve any question of collective action against an 
alleged breaker of the peace and in which this country felt under no obliga- 
tions or rights arising out of its being a signatory of the Kellogg-Briand 
Treaty. Even such a war, if it involved some of the principal Powers of the 
world, might assume a character which would make it most difficult for us to 
avoid being drawnin. Mr. Charles Warren, of this Society, out of his abun- 
dant experience in the World War, has recently described the troubles and 
dangers which we would be likely to experience as a neutral, and he has also 
outlined certain precautions which we should be obliged to take in order to 
minimize the danger of becoming involved.! One has only to read his ac- 
count of the experiences of our government in the World War to appreciate 

1“Troubles of a Neutral,” by Charles Warren, in Foreign Affairs for April, 1934. 
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the extent of the revolution which has been made in the position of a neutral 
by the interconnection and interdependence of the modern world. And 
one has only to read the long list of his drastic proposals of the steps we 
should have to take to even reduce our danger of involvement to realize the 
frailty of the hope of keeping out of war which is offered us by the doctrine 
of neutrality. The restrictions which we might be compelled to place upon 
our commerce might, as he admits, lead “to a practical embargo on all our 
trade with belligerents.’”? And the violent discussions among our own people 
sympathizing with one or the other of the belligerents are so inevitable that 
Mr. Warren suggests we may be faced with the alternative of either being 
drawn into the war or putting a curb by our government upon discussion 
which, as he says, would be dangerously close to an infringement of the free- 
dom of the press. In other words, to keep us from being embroiled in a 
major war of the modern world, we should virtually be obliged under very 
much more difficult conditions to try to reach the condition of isolation 
which our government attempted to reach without success in 1807. It would 
require the imposition of restrictions and burdens upon the commercial ac- 
tivities and personal lives of our people, which even in the simpler times of a 
century and a quarter ago were quickly found to be intolerable. Mr. 
Warren closes his study with this pregnant inquiry: 

The question then arises whether under such circumstances the 
price of neutrality may not be too high; and whether neutrality, with 
such added burdens and concessions or surrender of rights will not be too 
disagreeable a status for this country to assume. And thus the further 
question is at once presented: Should not the people of this country be 
led to give more serious, intense and continuous consideration to joining 
with other nations in all practicable movements to prevent the occur- 
rence of any war which would involve us in so difficult, so burdensome 
and so disagreeable (even if not impossible) neutrality? 


In all earnestness I join with Mr. Warren in that inquiry. Neutrality 
offers no certain road for keeping out of war. The only certain way to keep 
out of a great war is to prevent that war from taking place, and the only 
hope of preventing war or even successfully restricting it is by the earnest, 
intelligent and unselfish codperation of the nations of the world towards that 
end. Until America is willing with sympathy and intelligence to do her part 
in such an endeavor, the life of our whole modern civilization may be at the 
mercy of the next war. 


The Presipent. There is no need on my part to congratulate Mr. 
Stimson on the admirable paper which has just been read. You have testi- 
fied to its form and substance by the greeting which you have extended to 
its distinguished author. 

The two papers are now open for discussion from the floor. The dis- 
cussion will be led by Mr. Clyde Eagleton, Professor of Government, New 
York University. 
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Professor CtypE Eacureton. Mr. Chairman, ladies and gentlemen: 
Not having had the opportunity of reading Mr. Stimson’s paper, I have 
tried to summarize some alternative proposals and lead you by a process of 
elimination to the correct answer. I was happy to find, however, there 
was nothing in Mr. Stimson’s remarks with which I can disagree. I have 
also been happy to observe that the fashion at this meeting is alternative 
proposals. So I am quite well in order. 

Without entering upon the controversy as to the legal meaning of the 
Pact of Paris, it may be said with assurance that public opinion throughout 
the world regards that treaty as meaning that war is illegal. The United 
States is a signatory to that treaty; is, indeed, a parent of the treaty. If 
the treaty is violated by one of its signatories, which goes to war, we may 
choose to do something about it, or we may choose to do nothing. The 
latter position would be consistent with neutrality, but we have already 
disowned it; in various ways we have said that it is impossible for the United 
States to stand idly back and do nothing if the Pact of Paris is violated. 
Not only have we asserted that every war is a matter of interest to us, but 
on repeated occasions—every time the Pact has been violated, in fact— 
we have endeavored to secure respect and observance for it. 

It is admittedly our policy, then, to do something to see that the Pact 
is observed. But it must be admitted that the efforts which we have made 
have been singularly unsuccessful; indeed, I can recall no instance of its 
application which has been crowned with success. Our question thus 
becomes this: do we wish to extend any further our efforts in support of the 
Pact? The steps which we have been taking have increased cumulatively 
in strength. We wrote notes; we organized public opinion; we announced 
that we would not recognize as legal, changes produced by means contrary 
to the Pact; we broke strong precedents in coéperating with other nations 
through the League of Nations; we have finally prepared ourselves to em- 
ploy the embargo as a weapon against violators. But not yet have our 
efforts been sufficient to secure respect for this treaty, which is today the 
foundation of our foreign policy. 

In this development of our effort there are one or two characteristics 
which deserve our attention. First, in the various situations in which we 
have sought to secure observance of the Pact, we have had little interest 
of our own to protect; the actuating motive was not the protection of our 
own interests, but the desire to maintain peace and peaceful methods in the 
community of nations. We have said, as Mr. Hudson observed re Article 
11 of the Covenant, that every war is a matter of concern to the entire 
community of nations. This is far from isolation; it admits that we have 
a share in the collective responsibility for preserving peace in the community 
of nations—as of course we should have. In the second place, the United 
States has not been neutral in her attitude in these cases. Doubtless, 
we have committed no technical violations of the law of neutrality—how 
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could we? Where there is no war, presumably there can be no neutrality! 
But certainly we took sides against Japan; we were not impartial as between 
Japan and China. 

We have thus, in our efforts to consolidate the Pact of Paris, gone a 
long way from neutrality and a long way toward collective action for the 
benefit of the community of nations. We have not done it eagerly or very 
willingly, but we have realized that these things must be done if we wish 
to secure respect for the Pact. And we shall have to go much further if 
we wish it to be effective. 

With that, let us now turn to neutrality. 

It has long been our policy to show no favor, to take no side, in a dispute 
between other nations; we have upheld neutrality both in principle and in 
practice. But now it is being said that it is impossible and impracticable for 
us to remain neutral in the next war; that the recent organization of the 
community of nations has produced a changed situation which makes 
neutrality undesirable in principle; that most of the other states have aban- 
doned it as a principle; that neutrality is immoral, and is obstructive to that 
peace which we seek in the Pact of Paris. The United States is now forced 
to consider, and is seriously studying the question, whether she should 
longer adhere to a policy of neutrality . 

If we desire to continue our policy of neutrality, there are two possibili- 
ties. On the one hand, we may strongly assert as in the past our rights as a 
neutral under international law. A few years back that effort tore us out of 
a century and a half of isolation, entangled us in European affairs, and 
plunged us into our greatest war. It is now generally conceded that the same 
thing would happen in the next major war, if we continue to uphold our so- 
called legal rights as neutrals. Only by war—and war against both sides— 
could we protect those rights against the pretensions of belligerents. 

But if there were no other solution—and I have a better one—I should 
prefer even this solution to the other alternative suggested, but, I believe, 
not supported, by Mr. Charles Warren, and now being seriously considered 
by Congress and by the State Department. This alternative—which still 
assumes our neutrality—is, to put it simply, supine submission. It is pro- 
posed that we refuse to protect our citizens or their property in time of war; 
that we give the belligerent a free hand to do anything that he wishes; that 
we shut ourselves up within our own gates and pocket our losses and our 
pride. If we are determined to stay neutral, this is probably the only way 
in which it can be done without war on our part; but consider the conse- 
quences. I suggest three results to you. 

(1) It would mean craven submission to the criminal—for the belligerent 
to whom we surrender our ordinary rights of trade and intercourse would 
have violated the Pact of Paris, or other agreement against war-making. 
The whole history of neutrality is the effort of neutrals to go about their 
business without interference from belligerents seeking their own selfish 
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ends; this proposal would mean complete surrender, and there would be no 
checks, no restraints, upon the belligerent. Such a course would mean that 
the law is not worth supporting; in effect, it would be to abandon, rather 
than to uphold, neutrality, and that without compensation. 

(2) American public opinion would not submit to such a degradation. 
As a practical matter, there would be a limit to its patience. We would 
not, and should not, submit to the economic losses and upsets which we 
would suffer, simply because other nations seek their own selfish ends through 
war, in violation of such treaty obligations as the Pact of Paris. 

(3) It would mean a great loss in money. I do not refer to the extra- 
ordinary profits of war, but to the stoppage by belligerents of even our ordi- 
nary trade and business. It is doubtless true that the loss which we would 
suffer would be far less than the cost of a war to maintain those rights; but 
why should we be called upon, because law-breakers demand it, to endure the 
loss at all? If we must turn loose of this money, I should prefer that it be 
for the purpose of discouraging, rather than of encouraging, violence. I 
should rather contribute it to an organized society of nations whose object 
is to preserve peace, than to lose it in support of an archaic principle of 
neutrality, with no more result than of encouraging belligerents to unlicensed 
violence. The cost of our share in such an organized society would be far 
less than our loss by clinging to the principle of neutrality but surrendering 
all our rights thereunder, and incalculably less than fighting a war to main- 
tain those neutral rights; and the protection we would receive from a 
properly organized society of nations would be more efficient than any we 
could give ourselves, as well as less costly. 

The remaining alternative is to abandon neutrality in principle and in 
practice. What would this mean? 

(1) Presumably, it would mean taking sides in international disputes. 
I do not, of course, mean going to war for one side or the other; the decision 
to abandon neutrality is not a commitment to take any particular step to 
support the just cause. What steps of this nature should be taken is a 
matter for later and separate consideration. 

(2) It would mean also, I take it, that machinery should be set up to 
determine which cause, in the law of the community, is the just cause. At 
present, each state claims to make that determination for itself, and it is 
possible to continue this practice. Separate and conflicting decisions as to 
which disputant has the just cause would lower efficiency in the effort which 
the Kellogg Pact is making to avert war; but we would, if we desired, retain 
our independent judgment. 

(3) To abandon neutrality would mean little or nothing, unless our ac- 
tion was part of the collective action of the community of nations. Collec- 
tive action means omnium contra unum, which means all against the law- 
breaker, whoever the law-breaker may be. This collective action on the 
part of the community is much embarrassed now by the uncertainty which 








133 


our insistence upon our neutral rights inspires. To abandon neutrality 
would at least clear the way for other states to maintain peace by collective 
action, whether or not we wished to join in that action. 

(4) Thus it would become possible to take a positive stand against the 
violator of the Pact of Paris. At present we are in the uncomfortable if not 
inconsistent position of saying to a war-maker: “‘ You have broken your obli- 
gation and violated our rights, but go right ahead; our duty is to be neutral 
so we can do nothing to stop you.” 

To summarize: 

Whether we are considering the Pact of Paris or the principle of neu- 
trality, we are led to the same conclusion: the only way to maintain peace 
and respect for law and treaty rights is by collective action; and such action 
is incompatible with neutrality. The Kellogg Pact will be respected only 
if we deliberately and strongly take sides against the violator of the Pact; 
and this can only be done effectively in conjunction with the other signa- 
tories of the Pact, acting through an established machinery. To continue 
our policy of neutrality is to invite certain loss, whether through participa- 
tion in war, or in depredations by unrestricted belligerents; and to what end? 
To keep us out of war? To believe that neutrality will keep us out of war 
is the same sort of a delusion which the ostrich is supposed to have; if it 
does keep us out, it would be at a cost far greater than our share in an 
organized society of nations, in which we would take sides with all other 
members against the law-breaker. Personally, I should prefer to see my 
money go in a good cause—the enforcement of the Anti-War Pact—rather 
than in futile support of an ancient and now useless theory. We may keep 
out of war perhaps—but I doubt it—through humiliating surrender of our 
usual rights while claiming to be neutral; or we may keep out of war, at less 
cost, since it is divided between all states, by stopping all war through the 
collective action of the organized society of nations. 


The PrestmpENT. The discussion will be continued by Mr. Charles 
Fairman, Assistant Professor of Political Science, Williams College. 

Professor CHARLES FarrMan. Mr. Chairman, and members of the 
Society: For one who speaks near the close of so lengthy a discussion, one 
or the other of two things must be true: either his thoughts have been antici- 
pated in the exhaustive debate, or else indeed he must stand alone and speak 
with corresponding diffidence. 

Repeated discussion of this vexed question always reminds us that the 
hospitality of our Society embraces many mansions, and that no aspect of 
truth is without its protagonists. We have differed somewhat on matters 
of law, more on questions of public policy. The development of interna- 
tional law may be the means for attaining what seems a wise objective. 
But international law does not tell us what we ought to want. 

I think we have all been impressed by the energetic proposals of policy just 
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made by Mr. Stimson, and I for one, am pleased to find our deliberations end 
on a more positive note than has prevailed at some moments during the day. 

Our consideration tonight is directed to the Pact of Paris. The result 
of a great deal of academic discussion leads to the conclusion that the Pact 
is susceptible of being read up or read down. The text may plausibly be 
minimized so as not to touch the case of embattled self-defenders. It may 
also be given a meaning adequate to the realization of the promises with 
which it was greeted in 1928. Its efficiency, in short, will depend upon the 
agency which applies it in controverted cases. In practice the Pact will be 
interpreted, not as though it stood alone, but as a supplement to the League 
Covenant. In an interesting debate in the House of Lords on February 
20th, Lord Howard of Penrith—as Sir Esme has now become—observed 
that the Pact of Paris afforded the best basis for international collaboration 
in preserving the peace because of its greater universality. I take it that 
universality is a euphemism for saying that the American Government is 
committed to it. To Mr. Stimson belongs the credit for having had the 
courage to recognize frankly that if the Pact is to serve its purpose it will in 
practice be necessary for the United States to consult with the League 
Council or Assembly. The wisdom of this policy has been recognized, and 
so established by the present Administration. As recently as February 
16th Mr. Hull reaffirmed the statement of Mr. Norman Davis at the Dis- 
armament Conference in 1933: Our willingness to consult with a view to 
averting conflict, and moreover, an undertaking not to hinder collective 
action against a state which, our government concurring, had been held to be 
an aggressor. This in effect would regularize the practice adopted in the 
Sino-Japanese dispute. And being pledged in advance, our consultation 
would seem less invidious than if improvised ex tempore. 

But in men’s thinking—especially in Europe—consultation may imply a 
promise of joint action if consultation fails. How shall we appraise the 
proposal for preferential neutrality? What would be the legal position if 
such a policy were put into operation raises interesting questions about 
which we would all like to have our say if time permitted. I make only one 
observation. Article XVII of the Covenant contemplates measures of 
partiality against a non-member of the League which refuses to accept the 
obligations of League membership for the purposes of a dispute. Has it 
ever been suggested that such a non-member would have a valid claim 
against each member of the League? However the matter may be in law, 
the clumsiness of so-called preferential neutrality must be manifest. Ap- 
plied against a weak state, as is now being done by League members in the 
Chaco dispute, the system may be effective. Applied against a powerful 
aggressor, it might well amount to entering the war by two steps instead of 
one. Actually the course of legislative policy will probably be strongly in 
the opposite direction—the amplification of our neutrality laws in the hope 
of minimizing friction over neutral rights in time of war. ‘A plague on 
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both your houses” seems to be the motto of Congress. The most recent 
indications are, of course, the Nye and Clark resolutions recently proposed. 
And perhaps this is cheerfully to be accepted by most schools of thought— 
by the isolationists, because it is the only promising course for realizing 
their hopes of maintaining neutrality; and by the internationalists, because 
it leaves the seas free for the applications of sanctions against the Covenant- 
breaker. No longer can the British Government take refuge behind the 
impenetrable silence of the United States. 

I can not, however, forbear to underline certain reflections upon this 
legislative policy. The rational justification of neutrality has been that it 
localized the conflict. Yet if we are to avoid being drawn once more into a 
European war on the collateral issue of neutral rights, it appears that we 
must substantially renounce those rights. The new neutrality gives over 
the seas to the belligerents. If one does not accept this view, then I repeat 
Mr. Warren’s question: How, peacefully, can our claims of neutral rights be 
enforced? So far, I have heard no convincing answer. 

During our discussions we have renounced the arms trade, we have 
renounced war profits from increased sales in time of war. I am doubtful 
whether even this would satisfy the claims of the belligerent which com- 
manded the sea—or how long it would be acceptable at home. 

Again, neutrality is justified as involving less inconvenience than 
participation in a system of sanctions. Yet under the proposed Clark 
resolution it would be unlawful to finance the purchase of any commodity 
declared contraband by any belligerent,—thus in effect putting it within the 
power of the weaker belligerent to forbid American sales to the belligerent 
which had command of the seas. Under the system of League sanctions 
we would not trade with one side. Perfect neutrality will make it virtually 
impossible to trade with either. What would be the reaction of cotton and 
grain growers to a prohibition on loans to all belligerents is interesting to 
contemplate. And the possibility of doing by indirection what the Clark 
resolution would forbid directly suggests that it would be our neutral govern- 
ment which would have to apply the doctrine of ultimate destination to 
prevent evasions of its own policy. 

At so great a cost will it not eventually be cheaper—broader questions 
aside—frankly to embrace the system of League obligations and so bring 
any future war to a more prompt conclusion, or, more likely yet, prevent its 
outbreak? 

The PresipENT. The last speaker on the program is Mr. John B. 
Whitton, Associate Professor of Politics, Princeton University. 

Professor JouN B. Wuitron. Mr. President, ladies and gentlemen: 
I must confess that I approach this subject tonight with a great deal of 
pessimism. There is about this subject of neutrality, as well as that of the 
Pact of Paris itself, a certain air of unreality. Neutrality, it seems to me, 
is merely a product and a symbol of international anarchy. As M. Nicolas 
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Politis has said in his book, just published, La Neutralité et la Paiz, it is 
inconceivable in any organized community of nations. That neutrality has 
persisted so long is proof that the society of states has remained in a stage 
of primitive law, characterized by the prevalence of self-help. Further- 
more, when one realizes what happened to the rules of neutrality during the 
late war, one is convinced that the nations, as Thomas Hobbes has said, 
are still in a state of nature, their mutual relations governed, not so much 
by norms of human conduct as by those natural laws which control the 
shock of physical forces. The sein of Kant and Kelsen is still more im- 
portant than the sollen. 

What are the rights and duties of neutrality, other than the attempt, 
often vain, and never satisfactory, to legalize what is essentially non-legal, 
to restrict juridically acts which are fundamentally meta-juridical? We 
have attempted to define war as a legal relation, procedure, or institution. 
But it would be just about as reasonable, in municipal law, to consider theft 
and murder to be legal procedures and to attempt to attenuate their conse- 
quences by surrounding them with legal restrictions. 

This same air of unreality surrounds the Pact of Paris. It cannot be 
demonstrated that this Pact has proved to be a bulwark against war, or a 
real check to aggression. This is due to grave defects which, both in the 
field of politics and in the realm of law, have seriously weakened the Pact. 
In the field of politics, for example, nations may have renounced war; but 
they have failed to give up those policies which in the past inevitably have 
contributed to or led to war. 

The United States, for example, the most enthusiastic partisan of the 
Pact of Paris, has refused to implement it in the most practical and reason- 
able way :—by the acceptance of wide obligations for the pacific settlement 
of international disputes. Other nations have renounced war while doing 
little or nothing to revise treaties or to modify a status quo which constitute 
a serious menace to peace. There are other nations which, despite an offi- 
cial condemnation of war and a solemn pledge to refrain from it, are now 
building up great armies and navies in violation of their own express prom- 
ises and in the pursuance of frankly bellicose policies. Still others, while 
claiming to respect the Pact of Paris, have embarked upon imperialistic 
ventures which in the eyes of some authorities have reduced the Pact of 
Paris to a scrap of paper. 

Grave legal defects in the Pact itself have deprived it of much of its 
effectiveness. As soon as the exception of self-defense was consecrated— 
with the unfortunate absence of any method to interpret or control it—a 
serious defect appeared of which certain states have not hesitated to take 
advantage. And since the Pact condemned “war” but failed to define it, 
and, furthermore, provided no means for determining, in a crisis, the meaning 
of that term, some nations have been enabled, almost with impunity, to 
achieve selfish ends through aggressive action which, being technically only 
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an “act of force short of war” has escaped the operation of the Pact. Along 
the same line, the words “‘pacific means” were written into Article II of the 
Pact, but without any provision for determining just what that means. As 
so often happens, there are two schools of thought in this matter. Conse- 
quently nations bent on aggression may resort to acts of force which include 
invasion, the burning of farms, the bombarding of cities, and the spreading 
of great suffering and death, and yet claim that they have not sought a 
solution of their dispute by other than pacific means! 

In the face of these facts, it is hardly the time to indulge in legal specula- 
tion as to the exact meaning of the Pact of Paris. Our efforts can be devoted 
to a more worthy cause. The time has come to revise that Pact. Certainly 
this method—the renunciation of war—is sound. With Western civiliza- 
tion threatened with destruction, we must strive relentlessly for the renun- 
ciation of war. But before it can be a real force for peace, the Pact of Paris 
must be reformed. It is imperative to obtain from the nations a solemn 
pledge to refrain not only from war, but likewise from a resort to any kind of 
force, whether it be termed intervention, non-amicable methods of pressure, 
or what not, and even if it be cloaked under that elusive mantle, “self- 
preservation.”’ Such a Pact must be all inclusive. Drafted somewhat in 
line with the Russian definition of aggression, it should exclude all forceful 
measures. If self-defense is to constitute an exception, it should be defined, 
and even if such a definition be not possible, some collective methods should 
be devised so that this dangerous form of self-help, like the use of self-defense 
in municipal law, may be rigidly limited and effectively controlled. Fur- 
thermore, I believe that in case of a violation of the Pact, some means of 
pressure, universal in nature, preferably confined to economic measures, 
should be instituted in order to discourage aggressive action. And, above 
all, there should be provision for consultation in case of a breach of peace or 
even a menace of war. 

The main problem, as Mr. Stimson has insisted so eloquently and 
convincingly, is not to surround war with legal restrictions, but rather to 
eradicate war itself. And this can never be accomplished other than through 
international codperation. Furthermore, collective action can never suc- 
ceed without the generous and effective collaboration of the United States. 

Before we decide to confine our efforts to the intensification and broad- 
ening of our neutral duties, let us not forget that neutrality has not kept 
us out of war in the past, and probably will not in the future. In the 
operation of a Pact of Paris revised as already indicated, there would be 
little place for neutrality. Perhaps the only legitimate occasion for the 
operation of neutral rights and duties would be, as envisaged by the Spanish 
canonist, in case it proved impossible to determine the party responsible for 
a war. 

I wish to emphasize that this is not particularly a European idea; it is 
a veritable American conception. In eliminating all force of whatever 
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nature such a pact would be giving effect to President Roosevelt’s definition 
of aggression. In definitely marking the interest of the United States in 
maintaining peace, it would be acting in accord with Senator Borah’s 
reported statement that we could hardly sit idly by, our arms crossed, if 
some other nation was violating the Pact of Paris. It is also in accord with 
President Coolidge’s declaration that war anywhere in the world would be 
of interest to us. 

And, finally, it should be noted that in reducing neutrality to a mini- 
mum we would be acting in harmony with President Wilson’s great maxim: 
‘neutrality is no longer feasible or desirable where the peace of the world is 
involved and the freedom of its peoples is at stake.” 

The PresipEntT. There is now an opportunity for discussion. 

Mr. STEPHEN Pan. It should be considered a great privilege to be 
allowed to make a few remarks on the discussion of neutrality. Before I 
touch upon the subject-matter, I would like to declare that I am speaking 
with no other purpose than simply from the academic point of view. Be- 
sides, I wish to say emphatically that I myself will be solely responsible for 
whatever I am going to say. 

Professor Wilson and some other speakers said this afternoon that 
the United States has been and still is the champion of neutrality. If it 
were so, I congratulate you. But we must know that since the time of 
Benjamin Franklin up to the present time many things have changed. The 
conditions are totally different from the time of Washington, and before the 
time of the Civil War or the time of the World War. 

I was greatly impressed by Professor Fairman’s statement that there 
are many new developments of international law. I was similarly impressed 
by Professor Hudson’s statement that there are many new factors existing 
in the present international relations. Therefore, in view of the present 
situation I should say that your traditional policy of neutrality should be 
totally revised. 

Again, I should also consider that the policy of isolation in theory is 
rather unsound; in practice it is rather impractical. I will give you a con- 
crete example. My country, China, for a long time had been self-sufficient. 
She maintained a policy of isolation; but I regret to say that China has 
totally failed because of the fact that all nations are inter-related, and every 
nation has some relation with every other nation. Therefore I should say 
that what failed in the case of China will probably never be accomplished 
by any other nation, because nations have become more and more inter- 
related. 

I do not know how you can maintain a policy of isolation when the 
whole world is inter-related; and I do not know how you can keep out of 
war if war occurs in some part of the world. 

In addition to this, I might refer to the Pact of Paris, or what you call 
the Kellogg-Briand Pact, and other treaty laws, side by side with a policy 
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of neutrality. If you are going to maintain the one, you may have to violate 
the other. I do not deny the existence of neutrality, but I doubt very much 
that it will be effectively enforced. I consider neutrality a very good thing. 
But it is rather platonic and Utopian. I further say that we must recognize 
the fact that the United States as a big nation can not be indifferent to us 
or any major country in any part of the world. 

I heartily support Professor Hudson’s and Professor Fenwick’s idea in 
saying that codperative action must take place, and I also totally and 
heartily support Mr. Stimson’s idea of international codperation against 
aggression. 

There is only one question; and whether it is right or wrong, America 
as a great nation should play a very important part in world peace. To 
prevent war is more important than to try to keep yourselves out of war. 

The Presipent. If it be your desire to continue the discussion there 
will be no objection on the part of the Chair, although it has been intimated 
that there is a morrow. All of the papers on neutrality can be discussed 
tomorrow, according to the desires of those who wish to make added re- 
marks, or to express opinions, not having previously had the opportunity. 
After the morning’s discussion the Society will attend to its administration 
for the forthcoming year. 

Professor H. Mitton Cotvin. Many of us are tied down during the 
day and have to come at night. 

The PresipEentT. Will you come forward so that your statement may 
be heard?—Mr. Colvin, Lecturer on International Comparative Law, 
Catholic University of America. 

Professor H. M. Cotvin. Mr. Chairman, I remember last night Mr. 
Warren and Mr. Nielsen said that they had attended quite a number of 
meetings of the American Society of International Law devoted to the 
successful maintenance of neutrality and they had not yet had answered the 
question—‘“‘How?”’ 

Much has been said about neutrality and setting out the rules, but 
there has not yet been answered the question “How.” And it seems to me 
that we might drive in the direction of answering the question ‘“How’”’ if we 
try to answer the millions of people who are now becoming articulate, and 
reply to the questions What is the objective of war? and What is the objec- 
tive of neutrality? To my mind the two objectives are exactly the same. 

When we had war for religious objectives there was neutrality in order 
to gain religious advantages. When we had war for dynastic advantages 
there was an attempt to maintain neutrality for the purpose of securing 
dynastic advantages. When we had war for the purpose of conquest of 
new territory, there was an attempt to maintain neutrality in order to make 
secure and maintain certain territorial advantage. Our present wars, as we 
all know, are commercial wars, and wars are waged for commercial ad- 
vantage, and neutrality is attempted to be maintained for commercial 
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advantages. The problem of neutrality has been: How can the neutral 
country gain the greatest commercial advantage out of the misfortune of 
those who are at war for commercial supremacy and, at the same time, stay 
out of war. And Mr. Warren stated that if you will tell us how to maintain 
that kind of neutrality, then you can tell us that which we have not yet 
learned, because we tried it in 1812 but failed, and we tried it before our 
entry into the World War, and failed. And this result is inevitable, so long 
as we try to gain all of the commercial advantage we can out of the misfor- 
tune of others, and at the same time stay out of war. We can not do it 
under the present inter-dependence of the nations of the world. 

But I think now of another objective. The Briand-Kellogg Pact does 
not renounce war as an instrument of international policy, but renounces 
it only as an instrument of national policy. It is still a legitimate instru- 
ment of international policy. That international policy is a policy of pre- 
serving the advantage of civilization. And the objective of neutrality 
should be maintaining the advantages of civilization. If we want to define 
the objective of neutrality to be that of preserving and maintaining the 
advantages of civilization, preventing its destruction by national wars with 
the consequent suffering of soul and loss of life through the legalization of 
mass murder which follows, and protecting our morale, protecting our culture, 
protecting our humanitarian institutions, rather than protecting commerce 
and profits, then we might devise rules and regulations for neutrality which 
would work and which would keep us out of war. And I only emphasize 
tonight—because it is the last time I will have an opportunity to be here 
until the dinner tomorrow night—that if our drive will be in the direction of 
trying to ascertain how neutrality can be maintained for the objective of 
civilization rather than for the objective of commercial profit, we might 
answer the question of “How?” which was raised last night by Mr. Nielsen 
and Mr. Warren, that is the question of “how” to maintain neutrality and 
not be drawn into war in doing so. 

I thank you. 

The PresipentT. Is there further discussion? (No response.) 

If not, we shall adjourn until tomorrow morning at ten o’clock, when 
any of the questions left open may be taken up before we resolve ourselves 
into an administrative session. 

(Thereupon, at 10:30 o’clock p. m., an adjournment was taken until 
Saturday, April 27, 1935, at 10 o’ clock a. m.) 











FIFTH SESSION 
Saturday, April 27, 1935, 10 o’clock a. m. 


The meeting was called to order at 10:00 o’clock a. m., President JAMES 
Brown Scorr presiding. 

The Presipent. The closing session of the American Society of In- 
ternational Law is at hand. When we adjourned last evening it was with 
the understanding that the discussion of the papers, not merely those read 
on Friday night, but at each of the sessions, would be in order. The Chair 
will hear any member of the Society who wishes to continue the discussion. 

Professor CHarLes G. Fenwick. Mr. Chairman, we have a dis- 
tinguished guest present who has been active in the administration of 
international affairs, and I would suggest that the Chair call on Miss Sarah 
Wambaugh for a discussion of this problem. 

The Presipent. I think that suggestion has been unanimously 
seconded, so far as the Chair can see. The only person, if any, who has 
voted against it is Miss Wambaugh, the beneficiary, and if I judge aright, 
it was a silently cast vote. 

Miss SaraH WAMBAUGH. I feel that in a company of lawyers, some- 
body should draw attention to the fact that we are discussing a subject 
which involves the establishment of law and order internationally. I 
would wish to hear that note struck more often. In the course of human 
events it has become intolerable to allow international anarchy to continue. 
This international anarchy represents a cultural lag. In our scientific 
achievements we are living in tomorrow; financially and economically we 
are living in today; but we are living day before yesterday in our interna- 
tional political relations. 

Now that I am here I should like to make a comment on Professor 
Kunz’s extremely interesting paper. He described, you will remember, the 
evolution of the idea of neutrality during the early days of the League, and 
he said the tendency was to produce more neutrality. That was true up to 
1924. The Protocol for the Pacific Settlement of International Disputes, of 
that year, although unratified, was a most important step in the other 
direction. 

During the early days of the League I was present during the discussion 
on disarmament in every assembly, and I know that the tendency to intro- 
duce more neutrality was precisely because the greatest economic power in 
the world—the United States—was absent. That absence meant a very 
dangerous situation for certain members of the League, who feared that if 
they should be involved in League sanctions to stop aggression, they would 
be faced with a dispute with us over the rights of neutrals and the laws of 
blockade, as at the beginning of the last war. It was this fear which caused 
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Britain and Canada to wish to minimize the obligations under Article XVI 
of the Covenant, and this in turn caused the French to be less and less 
confident of protection under the League, and, therefore, to rely more and 
more on the old idea of self-help. Thus our absence from the League is the 
fundamental reason why our own policy of reduction of armaments has 
failed. The situation became obvious with the Corfu crisis in 1923. In 
1924, on the refusal of the British Cabinet to ratify the protocol, all hope of 
a real reduction of armaments was over until we should clear up this ques- 
tion about our own position. I am convinced that this is the stone in the 
path of progress toward greater world organization. 

When it came to Manchuria in 1931, the isolation party in Great 
Britain had become more powerful because of our eleven years’ absence. 
Whether our absence has always been a real reason or has been used as an 
excuse is immaterial, for as an excuse it was so good that we can not deny 
its validity. What failed in the case of Manchuria was not the League 
Covenant, but the Kellogg Pact. Manchuria made it obvious that without 
sanctions it is impossible to stop an aggressive military party. The re- 
sources of the League Covenant were far from exhausted. In our absence 
they could not be applied. 

The Jesuits say, ‘“Give me the child for the first seven years, and I do 
not care who has him later.” Those first seven years after the war were 
most important. It was then that the seeds were sown for the present 
situation in Europe. This last year the situation, owing to the Saar, was so 
dangerous that it brought a reversal of policy on the part of the British 
which has, I feel, saved us from the danger of immediate war. But al- 
though I do not think we are going to have a war, we are going to live in this 
dangerous and intolerable fashion from month to month and year to year 
continuously until the United States takes a definite stand on the side of 
organized society. I should like to see us here support the statement twice 
made by Norman Davis at Geneva, namely, that the United States would 
not hamper the effort of the League to stop aggression when we agreed as to 
the identity of the aggressor. 

The Presmpent. Mr. Fenwick, you have been so skillful in your 
choice, what is your next suggestion? 

Professor Fenwick. We have another lady here who from nothing 
short of modesty has refrained from getting into the discussion. She has 
recently produced a volume on the subject of Statelessness, which suggests a 
lack of organization and law. Perhaps she would be willing to say a word. 

The Prestipent. Dr. Hudson, will you kindly come forward? 

Dr. CaTHERYN SECKLER Hupson. Of course I can not add anything 
of value to what has been said by the eminent professors of international 
law, except to give you what has been my general impression after hearing 
the discussions throughout the meetings we have been holding here. It 
seems to me that in spite of all the studies that have been made on the subject 
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of neutrality, the thing that we lack as yet, before we can actually propose 
what would be the best thing to do, is more study. When we have people 
like Dr. Fenwick, Dr. Garner, Dr. Borchard, and Dr. Hudson who so en- 
tirely disagree with men like Charles Warren and others, it seems to me we 
have not gone far enough in our research. 

The thing that brought this home to me yesterday was the statement 
by Dr. Scott when he gave us the very interesting information that some of 
us had, and some of us did not have, with regard to the specific decisions of 
the Neutrality Board during the period of our neutrality from 1914 to 1917. 
You will remember that Dr. Scott explained about the existence of certain 
peace treaties between this country and England, and the non-existence of 
such treaties between this country and Germany. That is an historical fact 
of some importance; and it seems to me it shows our research as yet is only 
partially complete in regard to this great study of neutrality. Until we can 
investigate still further and know a great deal more about such things as are 
being discovered by the Munitions Investigation, such things as are being 
discovered by the researchers in the field, and the decisions of the Neutrality 
Board, I do not believe that we can actually propose the best plan for 
neutrality. 

This conclusion was also brought home to me yesterday when Mr. 
Finch made the statement that he did not believe in a dual system of neu- 
trality. I think he is exactly right. Surely there must be a way out other 
than some dual system of neutrality, because when you begin to talk about a 
dual system of neutrality, who is going to decide when there is a minor war 
and when there is a major war, when there is an international conflict of 
great proportion, and when there is one of lesser proportion? Therefore it 
seems to me we must study much further as regards the underlying factors 
of our last great World War and the underlying factors of our policy of 
neutrality. The thing that has impressed me during the last three years I 
have been in Washington is that most of our international law text books— 
with all due respect to the great writers—are only partially right. We 
must go much further, and not stand still. 

The PresipENT. From what I have heard this morning, it seems to 
me we ought to make an effort to recruit our Society from a certain class 
which heretofore has not been in such evidence as the male of the species. 

Mr. Grorce A. Fincu. Mr. Chairman, what I regard as one of the 
most outstanding papers read before this Society in a long time was one 
that was read last night by Mr. Dickinson. He spoke of subjects which are 
particularly important to the Southern section of our country. We have a 
very outstanding representative of the ladies of the South in this room this 
morning, and I would suggest that President Randolph, of Hollins College, 
might add enlightenment to this discussion. 

Miss BessreE RanpoutpH. Mr. Chairman, I consider myself the im- 
mediate victim of what Mr. Philip Jessup called in a previous meeting of 
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about three years ago a sudden outburst of generosity on the part of Mr. 
Finch. I have been at quite a number of the meetings of the Society, and I 
should like, Mr. President, to indicate one or two things about the way in 
which these discussions have been run. They began to run in a different 
way yesterday, and they are still continuing so this morning. 

This is a society of international law, and such it always will be. But 
in the last two days we have been discussing a great deal of perfectly good, 
sound and inescapable politics in this room. We can not help that, because 
the American Society of International Law, as well as the other organiza- 
tions in the country who make a specialty of public law, whether it is 
municipal, constitutional, international, or what not, are bound to do their 
part in time to change or modify or perhaps scrap part of the legal systems 
which we are living under, and that in a day of notorious and violent changes 
in social living. I could not help thinking, as the subject progressed yester- 
day, and particularly as a result of Mr. Dickinson’s splendid paper last 
night, that the American people, if they are going into neutrality in the 
sense of strict abstention, which was discussed yesterday, will have to hold 
themselves to a certain kind of moral abnegation which perhaps we have 
never faced before. 

In the last war we made an enormous percentage of profit from sending 
foodstuffs and all sorts of things to feed the armies of both belligerents in 
Europe, and their innocent civilian population; the farmers in the West 
with their wheat and grain and other products, and the farmers of the South 
with their cotton, lumber, oil and other things. If we are going to have 
neutrality in the rigorous sense in which it has been discussed here, it will be 
rather interesting to see how the people of the United States are going to 
respond. The farmers of the West will see their corn rotting on the stalks, 
and they will see their hog-raising remain in a state of very low profits, and 
you will see just across the border in Canada the Canadian farmers doing 
the shipping, and their hogs will be sent to any of the belligerents in Europe, 
and their corn, their lumber, and other products—if we stay out. The 
Southern people will see cotton supplied from some place else than Florida, 
Alabama, Mississippi and Texas; the cotton will be supplied from Africa, or 
perhaps some other province of the British Empire, and those regions will 
make all of these huge profits which used to come to us. I think it is per- 
fectly clear from the discussions on this floor that if the Americans are going 
to undertake absolute abstention from war—not technical neutrality but 
absolute abstention—that problem will have to be faced. 

May I mention one other thing, not economic but political? I have 
never before seen in this group so many people, even of the more conserva- 
tive members, who are apparently coming to the conclusion that the United 
States has come to a great parting of the ways. There is a lot of political 
science talked on these floors, and there has been in the last two or three 
days. I think we have all come to the conclusion that the United States 
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has got to make a choice. What really happens in setting up the League of 
Nations and the other international organizations is an attempt to organize 
a community of nations, the party of the third part, to deal with aggressions 
and breaches of international peace. The United States has not joined the 
League. We have codperated with it, but we have not joined it. And it is 
borne in on us increasingly day by day that unless we make some sort of a 
decision in this matter, we are holding back the development of the party of 
the third part, the organized community of nations; we are actively or 
passively holding it back. And I think the reason is that neutrality has 
changed entirely. Neutrality represents an attempt to carry on a system 
which is absolutely unworkable in the modern world. And I believe the 
good sense of our people will eventually find a solution. It may be in terms 
of being neutral no more in the old international sense, but in taking our 
proper place in helping to prevent war instead of the indefensible and absurd 
and, I fear, absolutely impossible position in which we shall find ourselves in 
regard to neutrality, whether we decide to stand by the old neutrality ship 
or whether we decide to abandon it entirely. The choice is ours, and we 
can not delay it very much longer. 

Professor Herspert W. Brices. Mr. Chairman, I like the forward- 
looking suggestions of Miss Wambaugh and Miss Randolph. I would like 
to see the United States engage in coéperative undertakings to prevent war. 
However, there seems to be a practical situation which most of us overlook. 
Congress within the next few weeks will probably take some action. Senator 
Nye’s Committee investigating munitions will meet early next week to 
consider a draft for an arms embargo. 

I was somewhat disturbed yesterday by the remarks of Colonel Kings- 
bury pointing to the lessons of history, and saying that embargoes had not 
worked. Those of you who have read the chapters of Charles Seymour on 
American diplomacy during the World War, and Sir Edward Grey’s writ- 
ings, know that Great Britain was haunted by the spectre of a possible 
embargo on loans and munitions from the United States. Earl Grey says 
the United States was an essential source of supplies, and that they put on 
the screws as far as American neutral rights were concerned, and screwed 
them just as tight as they could without raising the question of the applica- 
tion of an embargo. 

I was not able to share Mr. Finch’s distinction between the two different 
policies of neutrality. It seems to me the United States has to adopt a 
policy of neutrality which is to be applicable in all disputes. We are all 
aware of the fact that the two countries involved in the dispute in South 
America are not producers of arms and munitions; they are likewise de- 
pendent upon loans. The dispute could not have been carried on had an 
effective embargo been established. 

I would like to see the United States, pending some steps towards 
international codperation to prevent war, commit itself to a policy of em- 
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bargoes. That is only the first step. It does not take care of the question 
of the great contraband trade. That would probably have to be worked 
out later. 

Of course, the embargo will arouse a tremendous amount of opposition. 
I agree with Mr. Warren, however, when he raised the question whether a 
few thousand manufacturers or a few thousand people, or there may be 
several tens of thousands, including the workers, who benefit from these 
trades, should be permitted to run the risk of involving 130,000,000 people 
in war, merely for the sake of excessive war profits. 

I would like to see the attention of the Society directed to what seems 
to me to be a more practical consideration, that is, the question of the policy 
of the United States pending a later policy which I ardently hope will be 
worked out towards the prevention of war. 

Mr. Fincu. It was not my purpose to speak again before the Society 
today, but, since Professor Briggs has mentioned my name, I think it would 
be better to clear up a mistaken impression which he gained from my re- 
marks yesterday. I do not advocate dual systems of neutrality. I deplore 
such a suggestion; but it seemed to me that some other speakers were pro- 
posing a dual system of neutrality, if they had in mind to carry to logical 
conclusions the statements they made to the Society. 

Professor Colvin last night, in the few minutes he had at the close of the 
session, said that in order to make any progress in our discussions we should 
clarify our objectives. I agree entirely with that statement. I hope we 
can clarify them. I would not go as far as he did in suggesting that nations 
remain neutral in order to profit from neutral trade. I do not believe there 
is any nation that has ever actually done that. It is true there may be 
classes of individuals within nations which exercise powerful influence to 
bring about such situations; but it is not fair to say that they represent the 
attitude of the nation as a whole. 

But I do not wish to pursue that subject further. What I want to 
point out is this. We are being urged by some of our speakers to maintain 
or revise our present law of neutrality so that we may participate more in 
what is referred to as international codperation, and we are being urged to 
do so for various reasons. The great ideal of international justice—of 
making it easier to prevent aggression—is held up before our eyes by some, 
while others say that by doing that we will prevent war and consequently 
be acting in our own self-interest. 

What I had in mind in making the remark yesterday afternoon con- 
cerning dual systems of neutrality was that in advocating our neutrality or 
abstention from neutrality for such objectives, we are not talking in terms 
of justice for all nations. Almost all of the suggestions along that line have 
dealt with the relations between the United States and certain nations 
of Europe, and some have even said that little wars like that in Chaco 
do not count; that we do not need to bother about them. That is what 
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I had in mind when I referred to proposals involving a dual system of 
neutrality. 

Shall we maintain our present system for application when small na- 
tions are concerned, but adopt a different system to codperate in maintaining 
peace when the balance of power in Europe is involved? Let us clarify 
those objectives. Are we really trying to modify our laws of neutrality so 
that we can take part in preserving and maintaining international justice 
throughout the world? Is that our objective? And if so, let us have 
some discussion of other parts of the world outside of Europe. Let us talk 
about Abyssinia, for instance. If we are aiming at international justice, 
we should certainly be interested in justice for Abyssinia as much as we are 
in justice to a European nation. 

I have mentioned Abyssinia because I have a peculiar interest in that 
country. My first voyage from home some years ago—and more years ago 
than most of you will suspect—was to Africa where I had the privilege to 
serve as Secretary of the American Commission to investigate conditions in 
the Republic of Liberia. And my first contact with the outside world was 
with one of the three remaining independent negro countries—another one 
being Haiti, which is more independent now than it was a few years ago— 
and the third one being Abyssinia. We also have a peculiar reason in this 
country for taking an interest in justice to Abyssinia, for we have some 
eight or ten million people of the African race who are good, loyal, and 
useful citizens in this country. 

In the suggestions which have been put forward that the United States 
should adopt a neutrality policy which will enable it to codperate inter- 
nationally in preventing aggression, no mention has been made of such 
coéperation in cases like that of Abyssinia. If that is not our objective, if 
we are concerned only in shaping our laws of neutrality so as to enable the 
United States to keep out of, or to participate in, another major war in 
Europe, then let us say so. 

These are some of the fundamental objectives which I think we need to 
clarify if we expect to proceed, as Mr. Briggs has suggested, to the deter- 
mination of a policy and the enactment of laws by Congress at this session. 

Miss WamBauGH. I have just as much interest in Abyssinia or the 
Chaco as I have in Europe, for the fundamental question of law and order is 
as much involved in one continent as in another. 

Mr. Fincu. I was not referring to your remarks, Miss Wambaugh. 

Miss WamBauGH. No; but I want to reply to what you said. The 
question is not one of Europe, but one of principle. Are we going to render 
the League of Nations powerless to prevent war in any continent, or are we 
going to join it, or at least make a definite pledge through a Senate resolution, 
that we will not aid the aggressor? In this connection we can imagine very 
easily that the League would like to do something about Abyssinia, but 
would not dare do it because we would claim the right to go on trading with 
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the state we would all agree is the aggressor. At the time of the Corfu 
crisis in 1923, I asked my old chief in the Secretariat—a Norwegian— 
“Why does not the Council declare a boycott against Mussolini?’”’ The 
reply was: “If it did, the members of the League would probably be involved 
in a serious dispute with you over the rights of neutrals and the laws of 
blockade, and the upshot would be that the European merchants would lose 
their trade to your merchants, and Mussolini would stay in Corfu.” 

As for the Chaco, the League had asked its members to establish an 
embargo against one side but not the other. But we have chosen to establish 
an embargo against both sides. So we are following there the policy which 
Senator Nye would evidently like to have us follow in all cases. While I 
do not think that is the most desirable policy, I think it is a step forward. 
When we have taken that step, it is quite likely that the manufacturers and 
economic interests in this country will then see that it would be to their own 
financial advantage for us to join organized society in its effort to maintain 
order. 

Professor CLYDE EaGueton. Mr. Chairman, I wanted to try to bring 
out two or three principles, and Mr. Finch has paved the way. Out of the 
wealth of discussion and the many viewpoints that have been presented here, 
it seems to me there are two or three fundamental things we should keep in 
mind. One of them is suggested by the statement made last night by Secre- 
tary Stimson that the purpose of this discussion is not so much to find out 
about neutrality as to keep the United States out of war; our real objective 
is to find out how we can keep out of war. Our purpose is not so much to 
maintain neutrality, to find a way to keep neutrality going, as to find a way 
to keep out of war. 

Now, a second point. Professor Manley Hudson made what I thought 
was a very important point yesterday; he emphasized for us the point that in 
Article XI of the Covenant of the League of Nations the principle is laid 
down that war is a matter of concern to all of the community of nations. I 
think the Kellogg Pact enunciates the same principle on behalf of the United 
States. We have also said—and we have not only said, but we have acted 
on that principle—that any war in the community of nations is a matter of 
concern to the United States. And if we take that as a point of departure, 
I think we can almost call it a principle of public law today—international 
public law—since it is supported by the League of Nations, and by the 
signatories of the Kellogg Pact. Then you have a fundamental principle 
from which to start your thinking. 

Now, one other point this discussion has brought to my mind. It 
seems to me there are a number of people around who claim to be realists in 
their thinking, but whose realism consists of nothing more than their desire 
to maintain the existing system. A realistic view of the situation today 
would make us consider whether we stand to gain more. I quite agree with 
what Dr. Scott said about the spiritual approach a little while ago; but if 
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you want to put it in terms of economic gain, whether we would not gain 
more in an economic sense by sharing in a collective action by the organized 
society of nations and—again referring to what Mr. Finch said—collective 
action on the part of the Society of Nations for the benefit of the entire 
world. Miss Wambaugh said exactly what I think ought to have been said, 
that the League of Nations should be universal in its application. It tries 
to be now, but it can not be because of the absence of the United States 
from it. 

I would like to urge upon you the desirability, as Mr. Finch did, of 
studying the fundamental objective which we have in mind—though I 
think the objectives which we should study are different from those which 
Mr. Finch proposed! At any rate, let us go back to fundamental principles 
and study those, rather than go into technical details about neutrality, on 
the assumption that we want to have neutrality for ever. What we are 
trying to do is get rid of war. 

Mr. Bensamin Axzin. The last instance which Miss Wambaugh 
brought up serves to show that at times the absence of the United States 
from the League of Nations is used as an excuse for inaction. I certainly 
believe that in many cases the absence of the United States has indeed served 
to weaken the League, but this absence is not always the real reason for 
hesitant policies in Geneva. The reasons which induced the League of 
Nations to be very cautious in dealing with Italy at the time of the Corfu 
incident, and the reasons which will induce it to be even more cautious in its 
dealings with Italy in the Abyssinian dispute are not exclusively, and not 
even to a large part, connected with the absence of the United States. There 
are other considerations, European considerations, which explain this 
caution. 

Mr. Finch has gone perhaps a little too far in suggesting that unless we 
are able to secure peace in Abyssinia all our other efforts will not be worth 
while. Let us think of the French saying le mieuz est l’ennemi du bien. As 
far as I remember, progress in international law in the past has been always 
regional. For a long time Europe was that part of the world the interna- 
tional organization of which was relatively more advanced than that of other 
countries. At a time when international relations of European nations 
among themselves were more or less civilized, relations between European 
nations and countries in other continents were very far from being civilized. 
That was most unfortunate, but the zone of “international civilized man- 
ners” gradually increased, until there are now relatively fewcountries left 
with which the Great Powers of Europe take unwarranted liberties. Per- 
haps the best instance of regional progress in international relations is that of 
the unfortified American-Canadian frontier. We all hope that such prog- 
ress, once achieved and firmly maintained in one part of the world, will be 
successively extended to other parts as well. I would be very glad if the 
efforts made today to maintain peace over most of the world were extended 
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so as to include the remaining zones, notably Abyssinia. But even if excep- 
tions still remain, we should not be discouraged from pursuing our efforts. 

My acquaintance with this society, Mr. Chairman, is ridiculously short. 
It is only two years since I came here for the first time, but even this short 
period has resulted in tremendous differences in the deliberations of this 
Society. When I came first to a meeting in 1933, Professor Hyde was 
reading a paper on Blockade. The Society was under the influence of ‘The 
New Isolation,” an article just published by Judge Moore. Mr. Hyde, 
Mr. Borchard, Mr. Nielsen were dominating the discussion. Mr. Fenwick’s 
was almost a voice in the wilderness. You have seen how entirely different a 
course the discussion has taken in the present session. Some speakers seem 
to believe that our goal should be to achieve international codperation. 
Other speakers believe that the main objective is that of keeping out of war. 
Whatever the various objectives, you have not failed to notice the enormous 
change which has occurred in the approach of the members of this Society to 
the questions of war, neutrality, and sanctions. I cannot help thinking that 
within the ranks of our membership we have achieved in the last two years an 
enormous “regional’’ progress. I hope that in this case too, the regional 
progress will successively extend to larger bodies of opinion. 

Miss RanpoutPH. Just one brief word, Mr. Chairman. Every sensible 
person and practical person in this room knows that there is no chance of 
Congress within the next few months, of course, doing anything to put the 
United States into an international organization. We know perfectly well 
that the law which will be passed, perhaps within the next few weeks, may 
become a sort of stop-gap measure, some sort of temporary resolution. And 
it may have a great deal of wisdom in it, or it may have a great deal of folly. 
We know that it is coming within the next few weeks. We know the temper 
of the House, and we know the temper of the Senate Foreign Relations 
Committee. 

But the point is that a group like this, charged with looking after the 
long-run effectiveness and the long-run realities of the situation—often 
people who are talking about realities mean what will happen today, or 
perhaps tomorrow, when they should be talking about what will happen 
next year,—what is right and sound and correct in the long run. 

We may know what Congress is going to do, but we also know what has 
been done in the last few years working toward the permanent and final 
solution. We should not blink at the facts, and try to get some temporary 
solution which in the long run and in the end is not going to work. I think 
that is what we mean by that remark. 

Professor W1itu1aM I. Hutu. I remember that at the first session of 
this meeting our President stressed a note which was afterwards carried on 
so admirably by Mr. Nielsen and by Professors Dickinson of California and 
Borchard of Yale, that in the discussion of neutrality we are really trying to 
discuss a legal concept, namely, the legal relation of a non-combatant nation 
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with belligerent nations. It seems to me that several red herrings have been 
drawn across that trail since then. We have discussed neutrality as if it 
were a national policy. We have discussed neutrality as if it were simply 
and solely an abstention from war. We have discussed neutrality from the 
economic point of view, as to whether it would be more expensive for us to 
stay out of, or get into war. I very much hope that when we discuss this 
question of neutrality again in this American Society of International Law, 
we will try to clear up the legal implications and legal possibilities of the 
doctrine. Our task, surely, is to aid in the establishment of law, instead of 
war and anarchy, in the realm of neutral rights and duties. And we begin 
with the axiom that the first and most fundamental of these rights, from 
which all other rights and duties of neutrality arise, is that of retaining the 
status of non-belligerency, instead of being obliged to accept the poisoned 
cup of war whenever belligerent governments may please to pass it around 
the international table. 

I have been very much surprised and aggrieved, therefore, that in this 
scientific Society the advocacy of the law of neutrality and persistence in the 
law of neutrality should have been described as “supine submission.” I 
have been much grieved also that a very eminent gentleman in our country, 
an ex-Secretary of State, should have resorted to that striking and wholly 
irrelevant simile of the ostrich who thinks that he is hidden when he buries 
his head in the sand. 

My friend, Mr. Eagleton, I think, has left the room. I am glad to say 
in public what I should like to say to him in private, that it does not seem 
to me that an international jurist should describe persistence in trying to 
discover, to define, interpret and enforce, the law, as “supine submission,” 
or to have it called a surrender of our national honor. That is really a 
throwback, is it not, to the mentality of the 18th and early 19th centuries, 
when duelling was in fashion. Many otherwise civilized men challenged 
one another in those days to duels; and even Alexander Hamilton believed 
that his personal “honor” would be militated against, should he not accept 
Aaron Burr’s challenge to a duel! But we have gotten beyond that, for- 
tunately, in our individual conduct. We realize today that a man’s personal 
honor is served chiefly by avoiding fisticuffs, what Mr. Lincoln used to call 
“‘wooling and pulling,’ and which he was a big enough man to despise. 

In the affairs of nations, some of us are still apparently in the mental 
attitude of the duelist; we are afraid of losing our national “honor” if we 
persist in an effort to maintain the law of neutrality. Is it not true of na- 
tions, as of individuals, that national honor is best preserved by persistence 
in a course of law? Surely, it is righteousness that exalteth the nation as 
well as the individual. 

If there be no alternative to what is called “supine submission,” other 
than going to Hell—the hell of warfare—then some of us, evidently, would 
prefer to “go to Hell.” But Mr. Eagleton should not have ventured to 
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suggest that there is no other alternative to ‘‘supine submission,” or going 
to hell. Certainly there is. Some of our members, like Dr. Scott, Pro- 
fessors Dickinson, Fenwick and Hudson, Mr. Nielsen and Miss Wambaugh, 
have been pointing the way, first to the definition of a law of neutrality and, 
second, to the development of an international organization which will help 
in peaceful ways to get this law observed. 

The reference of Mr. Akzin to an alleged change of mind on the part of 
some members of this Society within the last few years has interested me 
greatly. I knew those gentlemen he mentioned, most of them, thirty-five 
years ago, and I know that they were working then as they are working now 
for general international codperation, or an international organization which 
is founded upon law. It was only because of the militarism arising from the 
worst war in history and its aftermath, when this effort was deflected by 
others from the pathway of voluntary coéperation and an attempt was 
made to base it upon military force and economic coercion, that those early 
champions of international organization were compelled to turn away from 
the support of the new institution. 

Now, those men, as I myself, are beginning to believe that the world is 
realizing the futility and wickedness of trying to preserve the peace by going 
to war, of attempting to preserve neutrality by fighting for it. The world 
is coming back to sanity in these post-war days. And we venture to 
prophesy that when the international organization is really perfected it will 
be perfected on the basis of law, and not of violations of law, or on war and 
international anarchy. 

I would like also to refer to the speech of Mr. Dickinson—not the 
California professor, but the Pennsylvania professor—and to that of Mr. 
Stimson, who last night indorsed his argument. This has been cited also 
by a number of other speakers here, namely, the argument that the law of 
neutrality is an impossibility, that we can not enforce it, not only because of 
good reason, but because of very conclusive experience. It seems to me 
that the experience we have had in the two world-wars has been entirely 
misinterpreted. Mr. Dickinson, for example, merely proved what has been 
proved by American historians for seventy-five years, namely, that Mr. 
Jefferson’s embargo policy was economically expensive. But Mr. Jefferson 
did not resort to it for the purpose of avoiding loss of commerce and profits. 
He resorted to it in order to preserve the peace, and he succeeded in so doing. 

Furthermore, I would remind you that President Washington during his 
second term, President John Adams, President Jefferson through his two 
administrations, and President Madison through his first administration, 
preserved the peace by observing the law of neutrality. John Adams was 
led into a temporary clash with France because of the belligerent activities 
of the extreme Federalists; but he took the first opportunity to return to 
the policy and the law of neutrality. You will remember that in his old age 
Adams said that among the things he had accomplished or was thought to 
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have accomplished, he hoped that this one thing would be written upon his 
tombstone, ‘‘Here lies John Adams, who made peace with France.” 

President Madison finally departed from the policy of his predecessors 
and led us into war. What an extraordinary chapter it is in our American 
history, that at a time when the British were trying to save civilization 
against the worst military despot that had arisen in modern times, this 
American republic should have gone to war against Great Britain on the 
side of Napoleon Bonaparte, and did it after the King in Council had with- 
drawn the obnoxious orders! 

With respect to the last world war, also, I am not at all convinced that 
‘neutrality failed.” It is like the alleged failure of Christianity. It was 
not applied consistently, persistently, or in entire good faith. As Mr. 
Jessup and Mr. Quincy Wright have pointed out, the neutral nation, of 
course, must be patient. It must wait. It must realize that a nation at 
war is abnormal, and that neutrals must be patient in a persistent loyalty to 
the law of neutrality to which they appeal. 

Not the failure of the law of neutrality, but very different things took 
us into the last war. I know whereof I speak. I talked with the President 
of the United States on the last day of February, 1917, and he told me—he 
was an old professor of mine at Johns Hopkins University—some of the real 
things which caused him to reverse his policy of neutrality, and why after 
being reélected because he had kept us out of war, he was about to lead us 
into the war. I hope it may be appropriate and helpful sometime to share 
with this Society these reminiscences; for I believe that they would add 
somewhat to the enlightening experiences which Dr. Scott revealed to us the 
other day. 

This has been a long harangue. I hope you will pardon me. But I 
have been so much under the spell of last night’s session that I really could 
not resist this opportunity of entering my protest against such arguments 
and pseudo-arguments and demagogic appeals as have been thrust upon us. 


BUSINESS MEETING 


The PresipENntT. The hour for closing the discussion hascome. We must 
conduct our official business before twelve o’clock, when this Society ad- 
journs. Therefore I take the liberty of declaring the discussion closed. 

The business before the Society consists of five items, the first of which 
is the report of the Committee on Codification of International Law. Is the 
Chairman of the Committee on Codification of International Law present? 
The Chair will recognize Professor Reeves, the Chairman of the Committee. 


REPORT OF THE COMMITTEE ON CODIFICATION 


Professor JEssES. Reeves. The Committee on Codification, which is a 
standing committee that has been in existence for some ten years, has under- 
taken each year, first, to review in its report the official undertakings looking 
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towards codification of international law throughout the world, and secondly, 
to call attention to the work of unofficial agencies engaged in the process, 
even though unofficial, of codification. In the year just passed I find that 
no initiatives have been undertaken by any state, European or American, 
under the provisions of the League of Nations resolution, which left further 
initiative in the way of codification to individual states, rather than to the 
League of Nations. 

Second, I find that under the revised method of procedure adopted at 
the Montevideo Conference of American States for future codification in 
the Americas, nothing seems to have been done as yet. And I am not ad- 
vised as to whether there is a likelihood of a movement being soon taken 
under that resolution. 

It is a pleasure to announce, so far as the activities of unofficial agencies 
of codification are concerned, that the Research in International Law, under 
the auspices of the faculty of the Harvard Law School, a group composed of 
members of this Society, and acting only as such members, has now com- 
pleted the third phase of its labors, having accepted and approved a draft 
convention with comment upon the subject of extradition, by Dean Charles 
K. Burdick, of Cornell University, as reporter, which has been printed as a 
supplement to the April number of the American Journal of International 
Law, and, therefore, is in your hands. 

A second monograph accepted and approved by the Research in Inter- 
national Law is one on the Jurisdiction of States to Punish for Crime, the 
reporter for which was Professor Edwin D. Dickinson, of the University of 
California. This draft convention, with comment, will be published as a 
supplement to the July number of the American Journal of International Law. 

The third monograph of the third phase of the Research in International 
Law is one upon the subject of treaties, of which the reporter was Professor 
James W. Garner, of the University of Illinois. This, I am advised, will be 
printed as a supplement to the October number of the American Journal of 
International Law. 

As to the future activities of the Research in International Law, looking 
toward a fourth phase, all that I can say at present is that a fourth phase is 
projected but, as yet, only projected. 

That is, I believe, again a record of progress, and I think it is a distinct 
benefit, not only to the Research in International Law to have these mono- 
graphs published as supplements to the Journal, but to the Journal as they 
are distinct contributions and, furthermore, that the Journal by printing 
them can carry them not only to members of the Society, most of whom 
live in this country, but they are carried abroad, and find recognition among 
foreign scholars and jurists. I think, therefore, on the whole, your Com- 
mittee on Codification may well report progress. 

(The report of the Committee on Codification was received and ap- 
proved.) 
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REPORT OF COMMITTEE ON HONORARY MEMBERS 


The Presipent. The next topic upon the agenda is the report of the 
Committee on Honorary Members, of which Mr. Garner is the Chairman. 

Professor JAMEs W. GARNER. The Committee on Honorary Members 
has considered the names of a number of distinguished foreign jurists and has 
taken into account in some measure our present list. At the present time 
the Society has nine honorary members, of whom three are Frenchmen. 
As yet there is no Englishman on our list of honorary members. 

The Committee proposes the election of a well-known English jurist to 
fill this gap. I refer to Sir John Fischer Williams. No doubt all of you are 
more or less familiar with Sir John’s contributions to international law. 
They have grown very much in recent years. He is now recognized in 
England, and I think throughout the world, as one of the most eminent 
scholars in this field. He is devoting practically his entire time now to the 
study and writing of international law. 

I might say that the proposal of the Committee was adopted by the 
Council of the Society at its meeting Thursday afternoon, and now comes 
before you for approval. I do not think I need say anything more, Mr. 
Chairman, about the qualifications of our candidate. So I present him to 
you for action. 

Professor CuarLes G. Fenwick. I move the election of Sir John 
Fischer Williams as an honorary member of the American Society of Inter- 
national Law. 

Professor HERBERT WRIGHT. I second the motion. 

The Presipent. It has been moved and seconded that Sir John 
Fischer Williams be elected an honorary member of the American Society of 
International Law. 

(The motion was then put and carried.) 

The PresipentT. It is unanimous. 

The next item is the Report of the Committee on Nominations. 


REPORT OF THE COMMITTEE ON NOMINATIONS 


Mr. Denys P. Myers. Mr. President and members of the Society: 
This Nominating Committee was a green committee. I suppose all nomi- 
nating committees ought to be green. We found some difficulty in selecting 
officers, owing to the great amount of talent there is in the Society. Our 
task was made easier by the excellent work that has been done in the past. 
We naturally started with reviewing the present officers. And without any 
question, the Honorary President and the President were candidates for 
reélection in our minds. Personally I can reach that decision with a great 
deal of satisfaction and emotion. My contact with this Society dates back 
within a couple of years of its organization. Ever since I can remember, 
Mr. Root and Dr. Scott have been on the rostrum of the Society, its main- 
springs, its enthusiastic leaders. 
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We went on to the Honorary Vice-Presidents and we examined them 
with some care. It occurred to us that some of them were purely honorary, 
and we counted them up and found there were thirteen in number, and it 
occurred to us that thirteen is sometimes an unlucky number, and we had a 
little conversation as to what might be done about that. We understood, 
but it was not definitely confirmed, that the exact number authorized is 
fourteen. In examining the reasons why the Honorary Vice-Presidents are 
in that position, we felt that there were reasons why the list should be re- 
tained. The Vice-Presidents, therefore, gave us no difficulty. 

The Executive Council is replaced by one-third, to the number of eight, 
each year, and we had considerable difficulty in making selections at that 
point. The wealth of talent available, the claims of active members of the 
Society, the claims of those who are distinctively interested in the Society, 
a certain amount of rotation, consideration of the membership of the Edi- 
torial Board in connection with active service on the Executive Council, all 
weighed with us. In consequence of a considerable discussion and the 
examination of names to the number of forty or fifty, not so much as to 
qualifications, because there is not a great deal of difference between one 
possible candidate and another, but as to individual activity, attendance, 
distribution through the country, variation of point of view, and such mat- 
ters, we decided upon eight persons, as follows: Eleanor Wyllys Allen, 
Edwin M. Borchard, Francis Deak, John Dickinson, Clyde Eagleton, Ellery 
C. Stowell, Elbert D. Thomas and Amry Vandenbosch. 

I failed to read the names of the previous officers mentioned, so perhaps 
I had better do that now. 

Formally, the Committee reports the following nominations: 

Honorary President: Elihu Root. 

President: James Brown Scott. 

Honorary Vice-Presidents: Newton D. Baker, Philip Marshall Brown, 
Charles Henry Butler, Frederic R. Coudert, James W. Garner, Charles 
Evans Hughes, Cordell Hull, John Bassett Moore, Jackson H. Ralston, 
Leo S. Rowe, Henry L. Stimson, George W. Wickersham, George Grafton 
Wilson. 

Vice-Presidents: Chandler P. Anderson, Manley O. Hudson, Jesse 8. 
Reeves. 

Executive Council: To serve until 1938: Eleanor Wyllys Allen, Edwin 
M. Borchard, Francis De4k, John Dickinson, Clyde Eagleton, Ellery C. 
Stowell, Elbert D. Thomas and Amry Vandenbosch. 

Mr. President, I have the honor of submitting on behalf of the Com- 
mittee on Nominations this report. 

The Presipent. Mr. Finch, Secretary of the Society, will you please 
take the Chair? 

(The Secretary thereupon assumed the Chair.) 
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Mr. Dumsavutp. Is it required by the rules of our Society that the 
officers be American citizens? 

Secretary Fincn. I know of no provision in our Constitution such as 
that. As a matter of fact, we have a very large foreign membership. It 
would seem to be very unfortunate if we should discriminate against any 
class of our members in respect to holding office. 

Mr. DumBavuLp. I understood that residence abroad was a disqualifi- 
cation for membership on the Board of Editors. So I thought perhaps the 
same would apply here. 

Secretary Fincu. That holding of the Board of Editors, if there was 
such a holding, is the Board’s own holding. It has nothing to do with the 
Constitution of the Society, or the classification of membership, or holding 
office in the Society. The Board adopts its rules from year to year, and it 
may change a rule later on, if it sees fit. I understand the holding in the 
case to which I believe you refer constitutes no precedent for any future 
action of the Board in this regard. 

Professor Reeves. May I interrupt? I fear an erroneous impression 
has been given. I have been a member of the Board of Editors for a number 
of years. No man has ever been excluded upon the ground of alienage. 
But obviously in the work of the Board a man who resides abroad can not 
render the amount of service to the Board of Editors that a man can who 
lives in this country. That was the only question about it. It was a ques- 
tion about practicability, not a question of eligibility at all. I think that 
misapprehension, if it exists, should be removed. 

Secretary Fincu. Before I place the Report of the Committee on 
Nominations before the Society, I would like to remind the eight members 
whose names have been read by the Chairman of the Committee, that if they 
are elected they are expected, if they are present, to attend the meeting of the 
Council which will take place in this room, around this table, as soon as this 
meeting adjourns this morning, which we expect will be within a few minutes. 

You have heard the report of the Committee on Nominations. What 
are your wishes with respect to it? 


ELECTION OF OFFICERS 


Professor Puiuip C. Jessup. I move that the nominations be closed 
and that the Secretary be instructed to cast one ballot for the nominees, as 
presented by the Committee. 

(The motion was seconded, duly put and carried.) 

Secretary Fincu. The Secretary has cast the ballot, and the gentlemen 
whose names have been read by the Chairman of the Committee on Nomi- 
nations have been duly elected to the respective offices for which they were 
nominated. 

I take very great pleasure in turning over the gavel for another year to 
Dr. Scott, who was elected in 1929 when Mr. Hughes, who had been our 
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President for five years, was elevated to the position of Chief Justice of the 
United States. 

President Scort. Gentlemen, allow me to say just one word. Itisa 
word on behalf of all of the officers who have been elected. I am sure they 
are all very grateful for this mark of appreciation. And, if I might say so, 
I am especially. 

We now come, ladies and gentlemen, to miscellaneous business. 


MISCELLANEOUS BUSINESS 


Mr. ArtHur K.Kuun. Mr. President, ladiesand gentlemen: I have been 
asked to say a few words here this morning in honor and in memory of three 
members of this Society whom we held in particularly high esteem, who 
unfortunately have died during the last year—one an American member, 
and two foreign members. 

Mr. Hollis R. Bailey, who was a member of our Executive Council, and 
who served for a number of years as Chairman of our Membership Commit- 
tee, was an active member of this Society for many years. He died in 
November of last year at the age of eighty-two. He remained active to the 
very last. Mr. Bailey was a citizen of Massachusetts, a graduate of Harvard 
University, was admitted to the bar in 1880, and practiced actively until his 
death. He was particularly interested in codification. He was for many 
years Chairman of the Massachusetts Board of Bar Examiners and one of the 
Commissioners on Uniform State Laws. I believe that his interest in codi- 
fication was influenced, if it was not perhaps even initiated, by the great good 
that came about through codperation toward unifying the laws of the sep- 
arate States of the Union, in which considerable progress along several lines 
has already been made. In the interest of codification he appeared before 
various societies abroad. He moved the resolution, I believe, which resulted 
in creating our Committee on Codification as now constituted, a report of 
which committee you have heard this morning from Mr. Reeves. 

The other two members whom we have lost during the past year were 
Professor A. Pearce Higgins, Professor of International Law at Cambridge 
University, England, whom many of us here knew personally. He was a 
gentleman of high distinction, a great scholar in his chosen field, and had 
written authoritatively on the subject for many years. Many of us had the 
pleasure of seeing him in this country from time to time, the last occasion 
being at the sessions of the Institute of International Law, of which he was 
an active member, at Briarcliff in 1930. 

We also note with sorrow the death of Professor Thomas A. Walker, also 
of Cambridge, who wrote an excellent history of International law. He 
survived to the age of ninety. He remained active almost down to the time 
of his death. 

I move, sir, that it is with great sorrow that this Society takes note of the 
demise of Hollis Russell Bailey, of Massachusetts, Professor A. Pearce 
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Higgins, of Cambridge, and Dr. Thomas A. Walker, of Cambridge; that we 
greatly acknowledge their contributions, each in his own way, to the science 
of international law, and in the promotion of international relations on the 
basis of law and justice. 

Miss RanpoupH. I second the motion. 

Professor ManLEy O. Hupson. Mr. President, I should like to add to 
Mr. Kuhn’s list the name of Judge Adatci, who was for a number of years a 
member of this Society, and since 1931 an honorary member. I think his 
passing represents a very great loss to International Law. He was a thor- 
ough scholar, endowed with an extremely judicial temperament, enriched by 
an experience in diplomacy and affairs such as come to few men of his time. 
As President of the Court of International Justice, Judge Adatci rendered a 
very signal service. I think the members of this Society very much regret 
that he has been taken from us, and that his contribution has been cut short. 
We shall long treasure his memory. 

Mr. Kuun. I shall certainly make the addition to the list. 

The Presipent. The Chair will ask for a rising vote of all those who 
are in favor of the motion. 

(The motion was unanimously carried by a rising vote.) 

The Presipent. Is there further miscellaneous business? 

Miss Ranpoupx. I would just like to make a brief suggestion on pro- 
cedure. Our meeting on Saturday morning is not as fully attended, natu- 
rally, as some of the others. I think this tribute to the deceased members of 
the Society is of very great general interest to the Society, and I think we 
should consider having this report of Mr. Kuhn and the tribute to these 
members of our Society placed a little farther forward on the program, let us 
say on Friday, or perhaps on Thursday night, so that the whole Society may 
hear of the work of the deceased members. I think it should be placed on 
the program where the whole Society as well as the guests of the Society can 
hear it. 

The PresipENnT. The suggestion will be taken under consideration. Is 
there any further business? 

(After a pause.) 

Secretary Frincu. I move that we adjourn, Mr. President. 

(Motion seconded.) 

The PresipENntT. It has been moved and seconded that the Society do 
now adjourn. All in favor will say aye; contrary, no. 

The Society is adjourned. 

(Thereupon, at 12:05 o’clock p. m., the meeting adjourned.) 
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The invocation was pronounced by the Right Reverend Jutius W. 
Atwoon, formerly Protestant Episcopal Bishop of Arizona. 


AFTER DINNER 
A toast to the President of the United States was drunk at the sugges- 


tion of the Toastmaster. 


The TOASTMASTER. 


Ladies and gentlemen, it is both a pleasure and 


an honor to be permitted to welcome you to the Twenty-Ninth Annual 
Banquet of the American Society of International Law. Notwithstanding 
the depression, which, like a mildew, has spread throughout the world, 
we are still able, from the annual fees, to meet all expenses of the Society, 
without a suggestion of indebtedness, and I am happy to inform you that 
we are still in the possession of a sizeable bank account. Therefore I 
would hearten you by remarking that the document before each plate is 
but a program; it is not a request for a contribution. Indeed, since the 


formation of the Society, we have never mentioned the word “‘assessment’’; 
neither have we asked for nor received contributions. We have the muni- 
tions of peace; we have during the past session opposed the munitions of war; 
and, as you will observe from the program, we are for the moment well- 
There will therefore be nothing lacking to 


Nye finished with the subject. 
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our happiness if our guests—including the speakers—are happy tonight. 

The first speaker who honors us with his presence this evening is none 
other than His Excellency Mr. Hirosi Saito, Ambassador of Japan. 

Recently, in an address before the Phi Beta Kappa Association of Wash- 
ington, His Excellency broke the news that he had been a student of your 
toastmaster. Upon inquiry, it developed that a Case Book on International 
Law which I perpetrated some years ago was in use at the universities of 
Japan—at least in the university attended by the Ambassador. Therefore 
I can vouch at least for the soundness of his international law, although I 
can not be so sure of his foreign relations, unless he invokes in their behalf 
the chapter and verse of the Case Book. 

Ladies and gentlemen, His Excellency the Japanese Ambassador. 


A TRIBUTE TO HENRY WILLARD DENISON 
By His ExceLuency Hirosi Sarro 
Ambassador of Japan 


Mr. Chairman, ladies and gentlemen: At this scholarly gathering it is 
my great honor and pleasure to be asked to make a short address. Consider- 
ing the nature of the Society, I thought I would avail myself of this oppor- 
tunity to pay a tribute to a great American who played an important part 
in the development of Japan’s diplomatic relations, in the formation of her 
foreign policies and in her decisions on matters relating to international law. 

His name is not widely known. He did not like it to be known. He 
coveted neither power nor pelf, neither honor nor glory. His was a noble 
character that enjoyed work for the joy of the working, service for the joy of 
the serving. He served Japan, and in doing so he also served America. 
Every Japanese who worked with him, above or below him, honored him, 
and all who knew him honored his country more because of him. He was 
one of those superior men who, as a poet has said, 


“Do good by stealth and blush to find it fame.” 


Henry Willard Denison, for that was his name, was born on May 11, 
1846, at Guildhall, Vermont. It is recorded that he studied at an academy 
in Lancaster, New Hampshire, and then came to Washington to enter the 
law college of Columbian (now George Washington) University. After 
graduation, he obtained a departmental clerkship, but, finding the occupa- 
tion not entirely to his liking, was lured by the romance of Japan, which was 
just undergoing transfiguration from a mediaeval and feudal régime to a 
modern form of state. 

He was at one time a minor official in the American Consulate at 
Kanagawa under General Thomas W. Van Buren, Consul-General. His 
first office was only that of a marshal in the consular court (1869) in connec- 
tion with the execution of extraterritoriality, which was in force in Japan in 
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those days. He was then made Vice Corisul-General (1874). Dissatisfied, 
however, by the monotonous drudgery and slow promotion, Denison is said 
to have once asked his chief for a better position. General Van Buren’s 
decision brings home to our mind the irony of fate when we think of the great 
achievements Denison accomplished in later years. The verdict was that 
Denison was too sluggish and inefficient to merit any further promotion. 

Denison resigned his post soon after (1878) and began to practice law 
among the foreign population in Japan. In those early days of the sudden 
impact of Western activity on Oriental complacency, there was in Japan an 
unending tangle of legal conflicts and social incongruities. There was scope 
for an American lawyer in this field and Denison attained a rapid and extra- 
ordinary success. His reputation as an expert in the laws of various nations 
steadily grew until in May, 1880, he was appointed by Count (later Marquis) 
Kaoru Inouye, Minister for Foreign Affairs, to be a legal adviser to the 
Japanese Foreign Office. Inouye was always proud that he had been in- 
strumental in digging out this invaluable acquisition for Japanese diplomacy. 

Denison’s first work was in connection with treaty revision. Let me 
give a little picture of the period in which this American entered upon his 
term of more than thirty years of service with our Foreign Office. 

The first formal] treaty that Japan ever concluded with a foreign Power 
was that of 1854. It was the concise pact of peace and amity between Japan 
and the United States, signed by four Japanese commissioners and Commo- 
dore Perry. It was a treaty that put an end to Japan’s hermit existence. 
With it Japan came out into the society of nations and started a new life as a 
modern nation. The historic event was fittingly celebrated in this country 
and Japan in the course of last year (1934), upon which fell its eightieth 
anniversary. The pact of peace and amity with the United States was soon 
followed by treaties regarding ports and trade with several European Powers. 
But it was not until 1858 that a series of comprehensive commercial treaties 
were concluded, first with the United States and then with Great Britain, 
Russia, The Netherlands, and France. They were what may be termed 
“unequal treaties,’ containing, as they did, provisions of extraterritoriality 
and also those denying Japan tariff autonomy. 

In the last decades of the 19th century and at the beginning of the 20th 
century, the main project of Japanese diplomacy consisted in the attempt 
to get rid of extraterritoriality and to establish tariff autonomy. It may be 
said that the whole nation conspired to attain this end. Laws were pro- 
mulgated, judicial courts were established, and even measures were taken to 
change the customs and manners of the people. Under pressure from the 
outside world everything had to be Westernized, and that at the earliest 
possible date. 

Even the Imperial Court adopted Western clothes for uniforms on state 
occasions. We often hear from our Western friends down to this day that it 
is deplorable that Japan discarded the picturesque and beautiful court robes 
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and adopted Western apparel, egpecially in the case of ladies. We agree 
with them that it would have been more natural and artistic for our court 
ladies to wear the white and red silk such as you see on the dolls at the Dolls 
Festival, but we must remember that the regulations adopted in haste in 
those days of confusion and eagerness still remain unchanged. Once decided 
upon, such rules are not so easily altered. 

Furthermore, it was thought, among other things, that Western forms 
of dancing should be introduced. A British instructor in the Agricultural 
College was called upon to teach the steps of the waltz and cotillion to the 
Ministers of State, their wives and other members of the higher stratum of 
society. It was surely hard on the men but especially so for the ladies. 
Those ladies, who had no experience at all in society in the Western sense and 
who knew very little of foreign languages, mingled with the members of the 
foreign community at regular masquerade balls every week! Many did not 
take kindly to these strange and exotic social activities but they endured all 
and danced and kept late hours, in the interests, as they termed it, of the 
nation. But these fantastic orgies at the Rokumeikan, which had been 
specially built for the purpose, were short-lived. ‘The sudden, over-zealous, 
and superficial adoption of the Western ways brought in its train dissatis- 
factions, complications, intrigues and even scandals. The Rokumeikan 
affair remains a pathetic episode in the social history of this hectic period. 

The well-known Japanese embassy with top-knots on their heads and 
swords on their loins, headed by Prince Iwakura, were sent abroad in 1872 
for the purpose of having the treaties revised. But the mission was not suc- 
cessful. Later Foreign Minister after Foreign Minister taxed their wisdom 
and ability for the same objective, but little was attained. Because the 
plan proposed by Marquis Okuma, as Foreign Minister, contained an ar- 
rangement under which foreign judges would participate in Japanese judi- 
cial procedure, he was severely attacked as being a traitor and lost one of his 
legs by a bomb. It was not until Count Mutsu became Foreign Minister 
that real progress was made. 

Unobtrusively behind the scenes of such diplomatic struggles, Denison 
was working hard at his desk. It was he who first hit upon the idea of using 
the Constitution just promulgated (1889) as a weapon to argue for the ter- 
mination of extraterritoriality. In the Constitution, he contended, the in- 
dependence of the judicial prerogative was firmly established and extra- 
territoriality was incompatible with the integrity of the Imperial authority. 
This argument received a favorable reaction from Mr. H. Frazer, the then 
British Minister in Japan. That marked the beginning of the favorable 
turn in the protracted negotiations. Furthermore, it was Denison who sug- 
gested the advisability of separate discussions. It had been the Japanese 
policy to discuss the matter of treaty revision with all Powers concerned at 
the same time. In the pursuit of that method Japan had invariably to en- 
counter a stone wall. Denison thought that the Japanese Government 
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would be better advised to approach different Powers in detail instead of en 
bloc. That policy was adopted and eventually proved effective. 

Reference may, in passing, be made to the conclusion of the Treaty of 
Extradition between Japan and the United States in 1886. Under the rules 
of extraterritoriality, consular officials of a signatory Power had the author- 
ity to prosecute and adjudge the crimes committed by their own nationals 
in Japan, and this authority did not cover cases where a crime had been 
committed in another country and the criminal took refuge in Japan. There 
occurred, however, several cases in point and the refugees were handled 
solely by foreign consuls without any communication with the Japanese 
Government. To Denison’s mind, these practices were an unwarranted and 
inordinate extension of the privileges of extraterritoriality. At his instance, 
negotiations were started with several governments to reach an agreement as 
to these cases of refugees. It was only the Government of the United 
States, and no other, that readily recognized the reasonableness of our stand 
and proceeded to conclude the Treaty of Extradition. At the period of our 
feverish struggle to abolish extraterritoriality, this friendly and just action 
of the United States tending to elevate Japan’s international position, was 
received with deep gratitude like a merciful rain on drought-scorched soil. 
And we owed the origin of all this to the legal acumen of Denison, the man 
behind the stage. 


Soon after the Chinese-Japanese War was started in 1894, an incident 
occurred in which Denison’s judgment was valuable. It was reported that 
two Americans were coming to the Far East, in the employ of the Chinese 
Government, for the purpose of blowing up the whole Japanese fleet. They 
were, it was ascertained, on board a French mail steamer, the Sydney, which 
was about to sail from the port of Kobe. Whether to arrest them or not, 
became a puzzling question. Count (later Prince) Ito, the then Prime 
Minister, called upon Denison in person and asked for his opinion. Denison 
assured Ito that they were liable to arrest, because Japan could exercise her 
belligerent rights which overrode peace-time rights, including those accruing 
from extraterritoriality. Not unexpectedly, strong protests came from the 
French Government. But they were not persisted in. Dr. Renault, the 
well-known legal adviser to the French Foreign Office, supported Denison’s 
view. This affair, causing so much commotion at the time to the Japanese 
Government, turned out to be a comedy par excellence. The two Americans 
were arrant mountebanks who knew nothing about blowing up a warship or 
even a fishing boat (vide Takahashi, International Law during the Chino- 
Japanese War, pp. 65-71. The case of the “Sydney’”’). 

Denison was a great lawyer, but his was not an ordinary legal mind 
which would cling to cut and dried formalities. When the first Anglo- 
Japanese Alliance was about to be signed, the British Government requested, 
as is usual on such occasions, the presentation of the full powers by Viscount 
(later Count) Tadasu Hayashi, the Japanese Plenipotentiary. Hayashi 
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telegraphed Tokyo to send them on. The full powers were necessary even 
when ordinary commercial treaties were concluded. Much more so in the 
case of such an important agreement as a political alliance. But to send the 
necessary documents to London would delay the signature, and dispatch was 
considered imperative in view of the delicate diplomatic situation in those 
days. Baron (later Marquis) Komura, Foreign Minister, consulted Denison 
about the matter. Denison’s reply was extraordinary. He held that, if it 
were a common treaty, formality might be important, but, in the case of an 
agreement like an alliance, it would be valid and useful only when and only 
so long as it was backed up by good faith on the part of both parties; formali- 
ties, he contended, could be dispensed with. This argument appealed to 
Komura, who immediately communicated it to the British Government. 
Lord Lansdowne withdrew his request and the alliance was concluded with- 
out the showing of the full powers. 

The Russo-Japanese War, also, called upon Denison’s resourcefulness on 
various occasions. Even before it occurred he played an important rdle. 
In the anxious days before the war, Russian garrisons had not been with- 
drawn from Manchurian soil as had been internationally engaged, but, on 
the contrary, they had been increased. Furthermore, Russian activities 
on the Korean border had become cumulatively menacing. Japan had made 
repeated requests to the Russian Government to rectify the situation, but 
Russia had remained entirely impervious. Russia’s determination had ap- 
peared to be that she would fight Japan if the latter dared. Japan was 
forced to the wall. 

One day Foreign Minister Komura summoned Denison to his office and 
told him that a very difficult situation had now developed and that he was 
going to make his last efforts to come to an amicable settlement. He asked 
Denison to draft a communication to St. Petersburg for that purpose. To 
this request Denison acceded, saying he would do his best. 

The next morning Denison came to Komura and communicated to him 
his failure. ‘‘No,’’ confessed Denison, “I tried and tried all night but could 
not begin drafting.” 

‘‘What is the matter?” inquired Komura. 

“T must know first,’ replied Denison, ‘what your determination is, 
whether you will fight Russia or not. I shall use strong terms if you are not 
going to fight. That would be the only way to get any results at all. But, 
if Japan is ready to fight in case of necessity, I shall draft the communication 
in the most cordial and conciliatory terms.” 

Komura smiled and gave a laconic answer. ‘Go softly!” he said. 

The result was a series of notes sent to the Russian Government which 
was later made public and is considered to be a masterpiece of diplomatic 
correspondence. 

This episode had its sequel several years later. One winter evening 
Baron Shidehara, who was twice Minister for Foreign Affairs and at one 
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time the Japanese Ambassador in Washington, called upon Denison at his 
private study. Denison had apparently been assorting his old papers. 
Among the documents piled up on the desk, Shidehara noticed the drafts of 
the historic correspondence to Russia. Upon ascertaining that Denison did 
not want to keep these papers, Shidehara wondered if they would not be 
given him as a valuable souvenir. Denison held the papers in his hands, 
thought for a while and then threw them into the fireplace. Watching the 
papers vanishing into flames and ashes, Denison modestly said, “It is better 
that they are not preserved.” 

This act was characteristic of Denison. He did not desire personal 
credit for anything he did. He entirely effaced himself, taking delight only 
in the fact that he actually contributed to the development of Japan from a 
mediaeval to a modern nation. He loved Japan dearly and had confidence 
in her national destinies. He shared sincere solicitude with his Japanese 
colleagues when the Three Power Intervention had come as a bolt from the 
blue immediately after the Japanese victory over China (1895), In mo- 
ments of philosophic reverie in later years, he would thankfully tell his inti- 
mate friends that that intervention had been in reality a blessing in disguise, 
for after that unexampled bitter experience, the Japanese had been forced to 
the realization that a rapid progress in military, social, economic and politi- 
cal institutions was imperative; and that, through extraordinary and almost 
pathetic exercise of energy, they had attained the object. 

With such great love for Japan and a sympathetic understanding of her 
people, combined with his noble, unselfish and sterling manhood, Denison 
naturally won the highest esteem and sincerest affection of his Japanese 
friends. He was on occasion offered honors and riches. He refused all and 
was quite content to remain an unknown mentor of the Japanese Foreign 
Office. 

Actually he brought up, so to speak, many of our eminent diplomats. 
Viscount Kurino, Count Makino, Count Chinda, Baron Gonsuke Hayashi, 
Baron Matsui and Baron Shidehara were all among his friends and pupils. 
And many an important historic document continued to flow from his pen. 
The texts of the successive Anglo-Japanese Alliances, of the Portsmouth 
Peace Treaty and of notes sent the United States Government regarding the 
controversy over the California land law in 1913 were all originally drafted 
by Denison. He was in the latter part of his life representing Japan as a 
judge on the International Court of Arbitration at The Hague. This was 
surely extraordinary—a foreigner holding such a position of trust! None 
but a man of exceptional integrity of mind and character could possibly 
have achieved it. 

Denison died at the age of 68 on July 3, 1914, immediately before the 
outbreak of the World War, but the memory of him is still alive in my 
country and his work will go down in history. 

He was a great man and a great benefactor of the Japanese nation. 
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And he was an American jurist. A tree is known by its fruit. In paying 
our unalloyed homage to Henry Willard Denison, we cannot but express our 
sincere admiration to the American profession of law and the American na- 
tion itself which produced him. 


The Toastmaster. I am delighted to inform you that I am in accord 
both with His Excellency’s international law and the foreign relations as dis- 
closed this evening. Why not? Were they not directed by a distinguished 
American citizen whose name is held in grateful remembrance in Japan? 

The reason why I was somewhat in doubt as to the Ambassador’s for- 
eign relations was due to the fact that when my friend on the left (Mr. 
O’Brien) asked the Ambassador the subject of his discourse, and we learned 
that he was going to speak of Mr. Denison’s services to Japan—somewhat 
to our amazement, I may add, for we understood the name to be that of 
“Tennyson’’—we were, to say the least, nonplussed, as this was a phase of 
Tennyson’s career hitherto unfamiliar to the world. However, my friend 
Mr. O’Brien was equal to the occasion. He immediately bethought him of 
Locksley Hall and, among other lines, referred to “fifty years of Europe” 
and the inevitable ‘‘cycle of Cathay.” I must say in my own behalf that 
I was personally better acquainted with Mr. Denison of Japan’s foreign 
affairs than with Mr. Tennyson of the Locksley Hall, because I had had the 
pleasure of meeting the one, but not the other; and Mrs. Scott and I have 
both had the pleasure of making Mrs. Denison’s acquaintance. However, 
Mr. O’Brien and I are pleased to learn that Denison the American isso highly 
respected in Japan, whose people apparently find in his foreign relations an 
enduring monument to him as well as to their country. I beg to assure you, 
ladies and gentlemen, that in the future when we have occasion to mention 
the Englishman we shall, in order to avoid embarrassment, always refer 
to him as “Lord Tennyson.” 

Ladies and gentlemen, we must not confine ourselves to the past—even 
to the immediate past—because we have before us another great pleasure. 
For does not His Excellency the Brazilian Ambassador honor us with his 
presence? Like the Japanese Ambassador, he is still in the prime of life, 
although if he were not present in person, we would be inclined to think, 
from the posts which he has held, that he is well along the highway of life. 
An advocate of, and trusted leader in, the recent change of government in 
Brazil, later Minister of Foreign Affairs of his country, not to speak of his 
embassy to the United States, he is also one of our very own,—a Professor of 
International Law in the University of Rio de Janeiro. In the great line 
of ambassadors,—tall, stately, impressive, as was Mr. Nabuco, and versed, 
as was Ambassador da Gama, in diplomacy and the conduct of the Ministry 
of Foreign Affairs—there is but a further step to realize the ambition of any 
Brazilian. And why not?—I would ask. 

Ladies and gentlemen, the Brazilian Ambassador. 
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RemaRKs BY His ExcELLENCY OSWALDO ARANHA 
Ambassador of Brazil 


Mr. President, ladies and gentlemen: I was very pleased to accept your 
kind invitation, and it is a great honor for me to address this meeting of the 
American Society of International Law, in my scanty English, which is not 
appropriate to this high audience. 

I have always entertained the greatest admiration for the work of your 
organization in fostering the study of international law and promoting the 
establishment of international relations on the basis of law and justice. 

If you wish to incarnate in a human personality all these lofty purposes, 
you can find no better expression than that which exists in the person of your 
distinguished President, Professor James Brown Scott. No better example 
could be found of a life wholly dedicated to the study of international law 
and to the promotion of the ideals of justice among nations. Does he not 
advocate the return to the conception so dear to his own beloved classics of 
the sixteenth century,—of an international law still of the future, in which 
law and order shall be one and inseparable; in which states are created by and 
for human beings and in which every principle of the law of nations is to be 
tested by the good of the international community and not by the selfish 
standards of its more powerful and erring members? 

I need not say that I am in full accord with your learned President. 
Civilization is the victory of persuasion over force. All intercourse between 
individuals, as well as between nations, takes two forms: force or persuasion. 
International law is one of the greatest conceivable patterns of persuasion. 

In this respect I am proud to say that my country has always upheld the 
highest ideals and, in its dealings with other nations, has never deviated from 
the accepted principles of international law. We have always proclaimed 
the principle of equality among nations and our diplomatic history discloses 
a constant endeavor in favor of peace, of justice and of law. The interna- 
tional acts in which we have participated, the essence of our Constitution, 
the treaties which we have signed, all bear witness to our desire for peace, to 
our spirit of international justice and to our sentiment of loyalty and 
solidarity toward other nations. 

Gentlemen, we are experiencing one of the greatest upheavals that has 
ever confronted our civilized life. Everywhere we are faced with suspicion, 
with fear among nations satisfied and unsatisfied, which seem to defeat the 
agencies of persuasion evolved through centuries of civilization and to revert 
to the reign of force. That is why there has never been more need for the 
energizing force of idealism such as that promoted by your organization, 
such as needs to exist in order to react against this momentary set-back and 
prepare the world for the coming of an ideal community of nations on the 
basis of justice and law,—for the realization of that civitas Dei dreamed of 
by the early classicists of international law and by doctrinarians such as you. 
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Inspired by these sentiments, I thank and greet the members of the 
American Society of International Law, but I cannot conclude my remarks 
without paying at this moment a warm tribute to the name of Edwin Mor- 
gan, former American Ambassador to Brazil, because his life was a clear and 
outstanding example of the practical realization of international ideals. 

I think it is a duty for us, for all cultivators of international welfare, to 
pay this tribute, because his memory deserves, by his lifelong devotion to the 
friendship of the American peoples, the respect and homage of those who 
sincerely love peace with justice. 


The Toastmaster. Again I ask,—Why not? 

Ladies and gentlemen, we turn now from foreign to domestic affairs, 
although our domestic affairs are very foreign,—but we hope that they will 
be less foreign in the future. The speaker who will presently confront us is 
none other than Senator Nye of North Dakota, who has made the question 
of munitions his very own. He is Chairman of the Senate Special Commit- 
tee Investigating the Munitions Industry, and day and night during many 
months he has devoted himself to it exclusively, we would think, did we not 
know from the press, as well as from the Congressional Record, of his interest 
in every important question which comes before the Senate. He has, as 
it were, taken a night off to instruct us,—and what an instructor! 

I have mentioned a possible future for His Excellency the Brazilian Am- 
bassador; and I can not refrain from stating that Senator Nye, like the Bra- 
zilian Ambassador, is blessed with the charm of youth, and—also like the 
Brazilian Ambassador—versed in affairs of state. Of him too we may say, 
“perhaps.” And why not? 

Ladies and gentlemen, Senator Nye. 


ADDRESS BY HONORABLE GERALD P. NYE 
United States Senator 


Senator Nrre. Dr. Scott, honored guests, ladies and gentlemen: I 
think it is hardly necessary for one to say that he is highly honored by being 
invited to address the American Society of International Law. Those in- 
vitations do not come to everyone, and it is fair to assume that they come 
only to those who are highly trained and thoroughly proficient inlaw. I feel 
honored here tonight to state with some little spirit of pride the background 
of law which has been mine. 

Fortunately born in Wisconsin, and as a result of perseverance, dire 
perseverance of a father and mother, I graduated from high school. I sup- 
pose the teachers had some hand in that, too. Endowed thus to go to the 
University of Wisconsin, yet without the means of doing so, I launched upon 
the family calling of country newspapering, and resolved for two years to 
conduct a weekly newspaper and raise the amount of money that would be 
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required to go to the University. At the end of those two years of news- 
paper publishing, I forget now just how many dollars further from the 
University I was than at the beginning of that two years. So the oppor- 
tunity to go to the University vanished. Had I gone to the University I 
should not have studied law; I should have studied dentistry. That was my 
ambition. Since coming to the Senate, and spending very nearly ten years 
there associating with lawyers, for the most part, I am exceedingly glad that 
I never studied law. 

Now, with that background, and that understanding of my background 
in law, I am sure I will be accepted at once as a real authority on any subject 
of law that might be propounded. 

You have listened to Dr. Scott tonight reveal the confusion that 
existed in so many minds on this subject of neutrality and international law. 
If it be true, Doctor, that you come here with confused minds, Heaven have 
mercy upon your minds when I am finished tonight! For if I have any 
training in law, or any relationship to law at all, I shall have to confess it to 
be a relationship to studies which have had to do with situations where no 
law existed, rather than with situations where law did exist. At the present 
moment I am engaged, as I have been for the last ten or fifteen months, in as 
hard a work as I have ever undertaken, a work that I have thrown myself 
into with a greater zeal than any other work I have ever undertaken, a work 
which I believe somehow—and I suppose there is a little vanity about it— 
involves a more important issue than any other single issue that might be 
cited at the present time. 

I listened here to His Excellency the Ambassador from Brazil, and I am 
a little bit proud of having had the opportunity to be here, for I listened to 
his first address in English. And I think everyone of you ought to know it, 
in light of the splendid manner in which he accredited himself in his first 
attempt. I heard him say, as you did, that there was one dire thing stand- 
ing in the way of international understanding, of the safeguarding of nations 
against the dire things that grow out of the thing called war. He referred to 
the suspicions that exist. I think that hate, fear and suspicion among peo- 
ples and among nations are standing more deliberately in the path of real un- 
derstanding and peace than any other one thing. And we find that hate, 
that fear and that suspicion where we would least expect to find it. No one 
wants to take the responsibility. No nation, no individual wants to assume 
the responsibility for that suspicion that does exist among people and among 
nations today. 

Your Society, it seems to me, is assuming in its present session a con- 
sideration of problems involving neutrality and arms traffic control. You 
are undertaking a consideration that is timely, to say the least, with the 
world in that very uncertain frame of mind that it is in today, a state of mind 
which I think declares very emphatically that there is greater danger of the 
world going to war today than was true thirty days before the World War 
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broke upon thisearth. I am not saying that we are but thirty days removed 
from another war; I am only saying that there is more real threat and danger 
of it today than was true up to a few days before the World War came. 
Here today we find a world, all the world, with its finger on the trigger, 
ready upon the slightest provocation to launch forth in a repetition of that 
experience which is so alive in every mind here tonight. It is exceedingly 
difficult to understand at times a state of mind such as does exist in the very 
shadow of an experience of such a few years ago. But we in America can be 
exceedingly proud that we are not the cause of that uncertain frame of mind. 
We in America are the great leaders in this world in the cause of peace! If 
the rest of the world would only see these issues of war and peace as we do in 
America, there would not be any more war; there would not be the terrible 
burdens of armament, of preparedness for more war, that are upon our 
backs today! What we are doing we are doing only because the rest of the 
world seems to have learned nothing as a result of four years of war! Weare 
not responsible for the threat, for the danger which is at the door of the world 
today! 

Seventeen years only, now, are we removed from the end of that war to 
end war. Not a soul here but remembers how we and peoples elsewhere in 
the world, as the whistles and the bells sounded the signing of the Armistice, 
raised faces and hands Heavenward and gave thanks for the ending of that 
terrible struggle, and swore with greater fervor than we ever swore before 
that never, never, never again would civilization permit an experience like 
that to be visited upon the earth. 

We took a little pride here in America at the time in the thought we had 
had a hand in that war, after all, because it was really a worth-while war; it 
was a war to make the world safe fordemocracy. And I think it is fair to 
say that democracy has never been upon thinner ice than it has been since 
that war. We gloried in the thought that we had had a hand in that war, 
because, oh, what a glorious war it was! A wartoend war! And what more 
glorious war could there be than one to end war? 

And now, seventeen years after that war to end war, we find the world, 
even at a time when it can not balance budgets, even in hours when it de- 
clares itself virtually bankrupt, able to raise more money than it ever raised 
in peace time before in preparation for more war. This past year found the 
world expending something like seven billion dollars for maintaining armies 
and navies, getting ready for more war—seventeen years after the war to 
end war. 

Oh, if only the rest of the world would see this issue as we see it in 
America, what a blessing it would be! Yes, we say, it is true we have in- 
creased our appropriations here in America for more war, too. As a matter 
of fact, we are spending more in getting ready for war than we ever spent in 
peace times before. But we are doing that only because the rest of the peo- 
ple have not learned anything as a result of that World War and other wars, 
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and ‘‘You set the pace, and we have to follow.” That is the only reason. 
Oh, how we would like to get out from under that burden. How we would 
like to have our example more closely and intimately followed by the rest of 
the world. What a burden it would loose from our backs! What a 
burden it would loose from all the world if only the rest would follow our 
example! 

I think the demand upon civilization today is not so much for our search- 
ing about to find out what is wrong with the other fellow, as it is one calling 
for a searching by ourselves of ourselves, to see how favorable may be our 
position. It is true that every power on earth since the war to end war has 
increased its appropriations for more war. Russia, Italy, France and Great 
Britain have increased, from 1913 to 1930, the last years for which I have 
figures for all the countries, their military budgets, all the way from 30 to 40 
per cent. That is not so bad. But here our friends the Japanese have in- 
creased their appropriations in getting ready for more war 141 per cent over 
that same span of years. Terrible! Terrible! But we here in America, 
over the same identical years, have increased our appropriations in prepara- 
tion for war a paltry, measly 197 per cent—to a point which finds our 
country spending more money getting ready for more war than is being 
spent by any other nation on earth today. And we have the temerity to 
take our place upon occasion and say, “Isn’t it too bad the rest of the world 
will not follow our example?” 

What might be the result today if the rest of the world had followed our 
example? Is it to be wondered that in other lands there are eyes of suspicion 
turned upon us? Is it to be wondered at that when you say “Come, let’s 
sit around the table and get rid of these burdens of armament,” others look 
at us and say, “Just what do you mean? Just what do you mean?” And 
someone rises up and says, ‘‘Well, while it is true we have increased our ap- 
propriations in preparation for war here in America, more than any other 
land on earth, the facts are that we are not getting as much out of our dollars 
as other countries are getting out of the dollars that they spend in preparation 
for more war,”—all of which may be true; but not one whit to our credit in 
America. 

I mean by that to say just this, that our so-called national defense 
purposes in America have become a program intended for plunder, and that 
there are interests and there are men plundering the Treasury of the United 
States today as they have been doing for years, in the name of national de- 
fense. One representative of a great American corporation wrote a letter 
which is now a matter of record, in which he referred to the appropriation of 
money out of the public works fund for naval construction as plunder. And 
in light of what we know today has been taking place in the name of national 
defense, it must be said that this particular representative of American busi- 
ness was truthful, to say the least, was honest in expressing himself as he did. 
We afford bait through these national defense programs for the plunderer. 
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But we are doing it only because the rest of the world will not follow our 
example—for that reason, and that reason only. 

If only the world would follow our example! Well, there is one example 
of what might be the result if they were following our example. I wonder 
if there might be others. 

I see here tonight one who ranks high in the Department of State. I 
wish the Secretary himself were here. I know full well not quite two weeks 
ago when the appropriation bill for the State Department was pending, and 
awaiting passage at the hands of the Congress, if anyone had proposed that 
there be an increase in that appropriation, an increase of, let us say, a million 
dollars, that whoever had proposed it, had it been Congressman Maverick 
back there, or any of the rest of us, we would have been virtually hooted out 
of our places in Congress. Our colleagues would have said, ‘(Have you gone 
completely crazy? In times like this you would increase the appropriation 
for the State Department a million dollars? Why, we are having such 
great difficulty now in balancing the budget that it is just not to be 
thought of—a suggestion of a million dollars more for the Department of 
State.” 

But the following week along came the appropriation for the Army, 
already larger than any like appropriation in peace times known to us be- 
fore, and an amendment was offered in the Senate proposing funds for an 
increase in the personnel of the American Army by 46,000 men. The cost of 
the addition of those 46,000 men was only $40,000,000. But no one hooted 
when such a proposal was made. No one spoke of unbalanced budgets, of 
the difficulty of the times, when it was proposed that there be an additional 
$40,000,000 afforded for our Army because the issue of national defense was 
involved; we had to be on our guard; we had to be more adequately prepared 
for trouble that others were getting ready to administer to us, we had to be 
paying attention to the increased appropriations in other lands. And if you 
will look at those appropriations, well, it is sufficient notice we would better 
be on guard here in America. 

There passed the House of Representatives yesterday the annual ap- 
propriation for the American Navy, a larger appropriation for the Navy 
than was ever known in peace time. And yet we say if only the rest of the 
world would follow our example. Here we are getting ready for our annual 
naval maneuvers. Ambassador Saito, I hope you will believe me when I say 
we are going a long ways from home to do our naval maneuvering this year, 
with no other purpose in mind than that good American purpose of going far 
away so that we can spend more money to do our maneuvering. If you are 
not satisfied with that explanation, let me go a step further and say this. 
You have been reading of the severe drought that has been ours here in 
America now for altogether too long. That drought has had the effect of 
lowering water levels upon our Pacific and our Atlantic shore lines to a point 
where we can not maneuver close to home any more. 
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If only others would follow our example! If only the rest of the world 
would follow our example! 

Certainly it is time we took inventory of ourselves here at home. Al- 
ready some of you have assumed that speaking up here now is one of those 
pacifists who would undermine our national defense. If there are those that 
think that, they are sadly mistaken, because no one believes more strongly 
than do I in an adequate national defense. But when I talk of national 
defense I mean national defense. I mean preparation for the kind of war 
that our Army and our Navy experts are not planning for. It is a matter 
of public record today that the plans which we have been at work on for the 
next war, the plans which we have been at work on since the last war, are 
calling not for battles upon our borders, not for battles upon our immediate 
shores, not for battles in our immediate waters, but calling for battles and 
calling for war in waters and on lands thousands upon thousands of miles 
away from America, plans which propose to have under arms 3,000,000 men, 
plans which are all worked out beautifully calling for the transportation of 
those 3,000,000 men over thousands upon thousands of miles of ocean. 

If only the rest of the world would follow our example! And all of this, 
of course, is in the name of national defense, nothing more. 

I repeat, I believe in an adequate national defense. I think I am right 
when I say that if the issue were left to the people of America today, over 99 
per cent of them would declare without qualification that never, never, never 
again should we ask our American manhood to leave our own waters or our 
own shores to engage in war. But I believe those 99 per cent of our people 
would be the first to rally to the cause of their flag and their country if any- 
one made so foolish as to try to attack us in our own waters, or upon our own 
shores. 

I do not believe a nation on earth today could afford an adequate de- 
fense more cheaply and more thoroughly than we can here in America. And 
yet here we are setting the pace for all the rest of the world in the matter of 
expenditures in preparation for the next war,—with whom, we don’t know. 

And some people today are saying that maybe the way for us to get out 
of this depression is to have another little war, quite unmindful of the fact 
that the depression of today is nought but a continuation of that which we 
have suffered ever since the last war, quite unmindful of the fact that war 
has never been followed by prosperity, has never been followed by other than 
experiences like those we have had since the end of the World War. And 
yet we have amongst us those who will say that what we need, perhaps, to 
get out of this depression is another little war. 

Someone says, ‘‘Yes, you have a very fine idea of a national defense; but 
you are overlooking something. You are overlooking the fact that we might 
wish some day that we had an adequate preparation to go away from our own 
waters or our own shores to engage in war.” 

Well, what might that situation be? Just this. Assume France and 
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Germany go to war again, and German submarines, built on American 
patents, out in the high Atlantic, find an American ship flying the American 
flag, and carrying a cargo of American supplies to France, Germany’s 
enemy. And the German submarine sinks the cargo and destroys the ship, a 
$25,000 or $50,000 cargo, or whatever it may be, and down go a few American 
lives, perhaps, and down goes the flag. Then aren’t you going to wish you 
had such an adequacy of national defense as would enable you to go out and 
give Germany the thrashing it ought to have for attacking our commerce, 
challenging our rights upon the high seas, and insulting our flag? 

Well, if we had that adequacy of national defense I suppose we would, 
under existing policy, be happy. But if there is one thing that America 
ought to do, and do quickly, especially in the light of the situation that exists 
abroad, we ought to change our policy. We ought to change that policy 
which says, ‘‘We will defend our rights upon the high seas; we will defend our 
commerce wherever it may go.”’ We ought to change that policy. We 
ought by this time to have learned that there is little gain for a country that 
insists upon following this American business all over this earth wherever it 
may go, with an Army and Navy. It has not gotten us anything in the 
past; it will never get us anything in the future. And I say it is high time 
we changed our policy and adopted a policy of neutrality which said that in 
the event of more engagement in war, that it shall be unlawful for the 
American flag to be flown on any cargo whose destination is a nation engaged 
in war. What a deal of misery such a policy might save America in the 
future. But we find those who are insisting that we must continue these 
foolish policies of defending our rights in all dangers, in all waters, in all times, 
that only in that way can we maintain this thing that we call our American 
honor. 

To make my argument brief, the facts are that this issue of national 
defense has become a racket, an unadulterated racket, a racket which men 
and institutions are finding highly profitable. 

Hate, fear, and suspicion, Mr. Ambassador. Yes, there is a lot of it. 
But we are not responsible for it in America. We are keeping peace. We 
are aiding the peace wherever we can. I hope you are not aware of the fact 
that up here in Maine is a munitions maker, an American munitions maker 
who not so long ago wrote to the owner of a chain of many newspapers and 
urged the owner of those newspapers to write inflammatory articles and edi- 
torials about the great danger of trouble with Japan, of Japan’s gigantic 
preparations for war. “Inflame your people. Write these editorials so 
that we can have clippings to send to the members of Congress indicating 
that there is a large demand for larger shipbuilding here in the United 
States.” Such was the purport of their effort. 

My good friends, you in your considerations must more often than not 
have come to the conclusion that if there is one racket meriting control, 
meriting regulation by this Government, that racket is the one of manufac- 
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turing and selling munitions of war. Those who are crying the loudest in 
America today, “Look out for Japan,” are the same identical American in- 
terests who are selling their supplies to Japan in the name of national de- 
fense. Those who cry out loudest, “Look out for Germany, look out for the 
blow-up that is coming in Europe,” are the same identical people who have 
been helping Europe arm with munitions of war. 

Now, I am not wanting to paint a worse picture of American munitions 
industry than I am of the industry in other lands; because they are not any 
different; they are not any better. But I come back to where I started and 
say it is best we look at ourselves before we undertake to judge others. 
And saddest to me is the thought that in this hellish business is my Govern- 
ment as a partner of these munition makers, helping them sell their wares all 
over this earth, including those countries which we are most often advised 
are the countries we have to prepare for in the event of another war. 

And our army and navy officers take pride in the policy which dictates 
that America should help our munition makers sell American-made arma- 
ments to all the world. They say it is an essential policy, that only by en- 
larging upon our foreign market for American-made munitions, only by do- 
ing that can we maintain the adequacy or capacity here at home to produce 
our own requirements of munitions if and when war comes to us. Without 
exaggerating, that can be put a little differently. To drive my thought 
home to you more intimately, their thought is this, that we must arm all of 
the rest of the world with American-made munitions of war so that we can 
have the adequacy or capacity that we will need to produce our own re- 
quirements of munitions if and when the rest of the world decides to use 
what we have sold them against us. And yet there is cheering of that 
policy on every hand today—‘‘Keep it up. The more we sell the better. 
Don’t discourage that trade of munitions with other lands.” 

What is the approach, what must be the approach to the control of this 
munitions racket? Internationally? Yes. Yesandno. By all means the 
greatest accomplishment would come through international agreement. 
But I want to say to you, my good friends, if we wait for international agree- 
ment on this subject we are going to wait a long, long while. One thing the 
munitions makers have learned is this. The easiest thing on earth to con- 
trol is an international conference on disarmament. And so long as we keep 
sending, as other nations send, men who are trained in defense, men who are 
trained in war and preparation for war, so long as we continue to send those 
kinds of men to disarmament conferences, expect, my friends, precisely 
what we have been getting for the last fifteen years. Send to these disarma- 
ment conferences, as nations do send, stockholders in munitions plants, and 
expect disarmament? Why, we are not foolish enough to anticipate that, 
are we? 

In 1926 it looked as though Theodore Burton and his commission were 
about to accomplish something at Geneva in the cause of controlling inter- 
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nationally the traffic in arms. But after Theodore Burton and his commis- 
sion had departed, letters began to come back to the munitions makers of 
America telling them not to worry, that nothing was going to be done at 
Geneva to hurt their gun business or their pen-knife business, or whatever 
the business might be. 

And we wonder why these failures year after year, at these disarmament 
conferences. I repeat, we will encounter failure after failure until we learn 
to send to these conferences men who are primarily interested, not in na- 
tional defense, not in preparation for war, not trained in war, but trained in 
peace, men and women who want peace above anything and everything else, 
when peace can be maintained with honor. 

So I say the prospect of control, from an international standpoint, is not 
as bright as it might be. I am happy in such progress as has been made in 
connection with the most recent draft of plans submitted at Geneva by our 
own Secretary of State. The word is that prospects of favorable considera- 
tion grow brighter every day. But we would better resolve ourselves to 
this, my friends, irrespective of what the rest of the world may do or agree to 
do, why don’t we tackle this job of controlling our own munitions industry 
here at home, and perhaps take steps and adopt a course that will serve as a 
very fine example in other lands? 

Dr. Scott has called my attention to his address of day before yesterday, 
saying that anyone who advocates today so drastic a course as a govern- 
ment’s nationalizing its munitions industry is now about fourteen centuries 
behind the times, that fourteen centuries ago civilization was controlling, 
was nationalizing, and was not permitting private industry to profit from 
the hates, the fears, and the suspicions, from the blood and from the patriot- 
ism of a civilized people. 

Our neutrality program in America ought to be greatly enlarged upon. 
Pending in the Senate at the present time are two resolutions, known as Joint 
Resolutions 99 and 100, one of them proposing that in the event of war else- 
where again there shall be no issuance of passports to any American citizen 
who wants to go into the war zone. Anyone who goes into the war zones 
goes at his own risk, and takes his own chances. The other resolution, No. 
100, proposes that it shall be unlawful for the American Government, or for 
any American corporation or individual, to grant one penny of loans, or one 
penny of credit, to any nation, or the people of any nation engaged in 
war. 

It seems to me we might well afford to resort to efforts of that kind, if 
we really sincerely want to avoid a repetition of the experience that was ours 
as a result of our participation in the World War. We ought to reach out 
and dam and stamp out for all time this partnership which exists between 
our Government and American munitions makers which finds our Govern- 
ment sending battleships and cruisers all over this earth to demonstrate to 
other lands perfections upon those ships that the manufacturers would like 








180 


to sell to other lands. We ought to put a stop to that, if we put a stop to 
nothing else. 

Then, too, in the light of what was true in the last war, we ought to 
reach out at this time and do our utmost to remove from every American 
mind any thought, any prospect, that any American is going to make a 
profit in the event of his country’s participation in another war. Destroy 
that prospect of profit, and I am convinced that when our country is con- 
fronted with the danger of war, the result will be that men will not want to 
go to war, but will want to use all honorable means to stay out of it, rather 
than get into it. 

Next Wednesday or Thursday, after all of these months of considera- 
tion, the Senate Committee which has been investigating this question, will 
report to the Senate its bill proposing to take the profit out of war—to use 
common language. But more important to my way of thinking than taking 
the profit out of war, is the need to take profit out of preparing for war. 
How are you going to doit? The more I consider it, the more I conclude, as 
men concluded fourteen centuries ago, that the only way to do it is for the 
government to take the profit out of the business of manufacturing national 
defense machinery, and let the government produce for the most part its 
own national defense machinery. 

Then, what are the rest of the countries going to do? What is the 
Republic of Brazil going to do, which is dependent upon America for her 
national defense machinery? Why, you and I ought to know what Brazil 
will do. Brazil will undertake herself to provide for her own needs, and 
produce her own needs of national defense. Some of our good friends down 
in South America have tried to initiate programs of producing their own 
national defense requirements. The record reveals that when they tried it, 
American munitions makers have gone forth to prevent those countries go- 
ing into the business of manufacturing their own national defense machinery. 

These things, my friends, we must do if we sincerely want to save our- 
selves from the consequences of more war. I am sure if we take all profit out 
of war, if we take all profit out of preparedness for war, there would still be 
danger of war. We would not cure all of the ills by those two strokes by any 
manner or means. But I venture to guess that if we destroyed that prospect 
of profit, if we take the profit out of preparing for war on any such scale as it 
exists now, we will have removed the largest percentage of the danger of our 
country’s ever finding it necessary to participate in more war. I hope that 
is true, anyway, because I see the American people rallying as they seldom 
rally to a cause looking to the accomplishment of those ends. And with 
those ends accomplished, I anticipate great gains of my country in the 
future, and of other countries, which sooner or later are going to profit by 
reason of watching us and our experience here in America. 

Perhaps it is unfair to say that these things would save us from another 
war. And if it is true that another war is brewing, that Europe is going to 
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blow up in our face at any moment, that the chances are that we are going to 
be drawn into it; if that is true, then most of you will say that we are only 
wasting our time and breath now; we can not save ourselves from another 
war. Iam notsosure of that. But if it were true, I would still insist that 
the duty was upon us to give our every effort to the accomplishment of these 
better things, these things that might save us from the consequences of more 
wars. We owe something to others than ourselves. 

Most of us are responsible for bringing other lives into this world. 
Those lives that we have brought into this world are going to bring more 
lives into the world. And if there is anything of stability about us, if there 
is anything of that great civilization about us that we like to pride ourselves 
in, then we will cease thinking only of ourselves, and we will begin to ponder 
what we might do for those boys and girls of ours and of others, to save them 
from these day-in and day-out scares of war, more war. We don’t know 
when it is coming. And then, witnessing the preparation, as every other 
civilization has, see what it leads to inevitably—more war—more war, with 
all of its consequences, particularly for those who lay down their lives, who 
offer their limbs and their minds. We would better be giving a little con- 
sideration to those boys and girls of ours, and, with that thought in mind, 
make ourselves builders today like 


The old man, traveling a lone highway, 
Who came at the evening, cold and gray, 
To a chasm deep and wide. 


The old man crossed in the twilight dim, 

For the sullen stream held no fears for him. 
But he turned when he reached the other side, 
And builded a bridge to span the tide. 


“Old man,” cried a fellow pilgrim near, 

“You are wasting your strength with building here; 
Your journey will end with the ending day, 

And you never again will pass this way. 


‘"You have crossed the chasm deep and wide. 
Why build you a bridge at eventide?”’ 

And the builder raised his old gray head: 

“Good friend, on the path I have come,’ he said, 
“There followeth after me today 

A youth whose feet will pass this way. 


“This stream, which has been as naught to me, 
To that fair-haired boy may a pitfall be; 

He, too, must cross in the twilight dim— 

Good friend, I am building this bridge for him.” 


The Toastmaster. Ladies and gentlemen, you have already expressed 
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your interest in and appreciation of the address of the last speaker. No 
word of mine could add to that appreciation. 

The last speaker this evening is a very dear friend of many years. We 
were classmates, I dare not say how many years ago—and we have been 
friends throughout all of the years since our graduation, although rarely 
coming in contact with each other. Chance has brought us here tonight. 
Chance gives us the opportunity of sitting around the same table, and 
chance gives us the opportunity of listening to my dearly-beloved class- 
mate, Robert Lincoln O’Brien. 


ApDDRESss BY HONORABLE ROBERT LINCOLN O’BRIEN 
Chairman, United States Tariff Commission 


Mr. O’Brien. Mr. Chairman, ladies and gentlemen: You will notice 
a singular omission in my introduction tonight. Each of the last two speak- 
ers he introduced with the word “Perhaps.” Perhaps the President of his 
Republic. Senator Nye and the Ambassador from Brazil were thus pictured 
to you, each as a possible President of his Republic. No such allusion was 
made to me, even though I am a native-born citizen of this Republic, and the 
Republic had already been organized before I was born, according to Dr. 
Scott’s own account in saying that he and I were classmates in the last half 
of the last century. 

I also remember we were lunching one day at the Cosmos Club, an 
evidence of our preference for high thinking and very plain living, and some- 
body told a story of Senator Knox of Pennsylvania. His secretary came to 
the club and said, “‘President Harding has gone on a trip to the South with 
two Senators,” naming them. ‘“ Ah,” said Knox, ‘the President is seeking 
absolute mental rest.” 

Foreseeing the highly intellectual and splendid character of this eve- 
ning’s audience, Dr. Scott decided that by this time you would be ready for 
absolute mental rest, so he brought me on with a subject which is really 
rather flippant. I want to talk on ‘“The Environmental Character of Mod- 
ern Thinking in its Effects upon the Establishment of International Rela- 
tions on the Basis of Law and Justice.” Perhaps that will get me back on 
the pedestal again—Environmental Thinking. 

You know when Frederick Douglass, who had been born a slave, half 
white and half black, was consulted by John Brown of Ossawatomie on his 
proposed slave rebellion of 1859, Frederick Douglass, the former slave, 
stated, “The slaves won’t go with you. They think as slaves, they have 
slave-mindedness, they will not follow you. They will not react as you and 
other free men of birth and tradition would react, but they will think and 
act as slaves are trained to act,”’ which proved, fortunately, as I believe, to 
be the case. 

I wondered, when I heard that story, if all of us in the world were not in 
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certain forms of slave-mindedness. It has seemed to me that most of the 
thinking we do in the world is the thinking of the environment in which we 
find ourselves. You know that old poem— 


Why should the spirit of mortals be proud? 
We think the same thoughts our fathers did think. 
We drink the same waters our fathers did drink. 


That is not exactly true. We change our views from those of our 
fathers in many instances. But it is extremely rare that any of us break 
away from our environment. 

My attention was called to that when I first came here forty years ago 
from the extreme corner of Yankeeland and the Abolitionist traditions of that 
section. When I came here I was very greatly surprised to find that people 
as northern in their origin and point of view as I was, or even more so, when 
they lived for a period in the Southern States, in the slave-holding States, 
felt just as the other people there did. 

For instance, I met a man in Sudbury, Massachusetts, where Henry 
Ford has his old Wayside Tavern, who as a young man went to Charleston, 
South Carolina, in 1820, to live, and in 1859 made a return visit to Sudbury, 
Massachusetts, and he quarreled so with the people there, with his old friends 
and relatives, upon the issues then dividing the sections, that he wrote a 
letter, a copy of which I saw, saying that the people of Sudbury, and of 
Massachusetts, were so narrow, and intolerant on the slavery and other sec- 
tional questions that he never wanted to go see them again, and never would. 

At the hundredth anniversary of the writing of Fair Harvard, by Rev. 
Samuel Gilman, I may recall that he was a native of Ipswich, Massachusetts, 
who spent forty years in Charleston, South Carolina, and was himself a 
slave-owner. His wife wrote four books, which I got out of the library to 
see what she thought of the racial question, and the questions of that era. 
I found that she thought just exactly as the rest of the people in the South 
thought. The fact that she had come from Ipswich, Massachusetts, did not 
affect her thinking. It was the environmental character of the thinking I 
speak of. 

When the Great World War broke out, you all noticed those people, 
even tourists, who happened to be in the territory of the Central Powers 
when the war broke out, came back with a very strong lurch or sympathy 
in that direction, which it took much time and Allied propaganda to over- 
come. 

Similarly, the people who found themselves in the Allied countries— 
and it was from them that most of the propaganda reached us—sympathized 
with the English Allies. So our sentiments and attitudes were to a very 
large degree shaped by our environment. 

Job Hedges, a humorist and politician of New York some years ago, said 
that the man who shaped public sentiment was the man who paid the hall 
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rent. I have been much impressed with that—that it extends to our views, 
our sympathies, our slave-mindedness, let us say. 

That brings me to a phase of the propaganda question. My whole 
subject relates to propaganda. Are we living under a government of propa- 
ganda? Are we the slaves of propaganda? Are our minds made up by the 
propaganda which is purposely or innocently spread before us? 

The other night in this town a very eminent lawyer—and I am extremely 
glad that he is not here tonight, because when I get into a joint debate with 
a very able man I prefer to have him absent—said he was absolutely con- 
vinced—and everybody agreed with him except myself, and I did not then 
dare to speak—that newspaper editorials no longer had any influence, that 
he was absolutely convinced they had no effect upon public opinion,—and 
that he could prove it. He knew all about it. And that was largely the 
view of President Eliot and of a great many very wise people—that the 
newspaper editorial as such does not affect public opinion very much. 

I dissent from that view, but I will not discuss it tonight, because I have 
inflicted a good many editorials of my own on people in my day. But I do 
wish to assert that newspaper advertising has a very profound effect upon 
the opinions of the peoples of the world, and particularly the greatest of all 
forms of newspaper advertising—patent medicine advertising. 

Let me give you a few illustrations. A very intelligent woman, a 
graduate of Wellesley College—I identify that because that is the college 
my own wife did not go to—said to me one day: “Do you use Firestone 
tires?” 

I said, “I don’t quite know; I use whatever tires are handy to buy.” 

She answered, “If I decide to get an automobile, which I may do this 
spring, I shall always use Firestone tires, because I understand all about 
how they are made. I have heard it fully explained over the radio.” 

Does anyone doubt that the $360,000,000 that the national advertisers 
of this country are spending in newspaper advertising is good business, that 
it does control people’s buying? 

Now, I have given a good deal of attention to this patent medicine game 
—not that I have taken any of it myself. My attitude as a newspaper pub- 
lisher has been like that of Dr. Green. Someone asked him if he took his 
own nervura, and he said he did not, but that it had done him a great deal of 
good. 

That is the way I feel, more or less, about this patent medicine adver- 
tising in the newspapers. And I have watched its effects upon people’s 
minds, and I venture, even at the risk of some frivolity on this solemn occa- 
sion, to give you one or two illustrations of how the patent medicine propa- 
ganda works. 

I was riding one day with a man who holds two advanced degrees from 
Harvard, and is the head of a boys’ school, a leader, an exemplar among the 
young, and he first called my attention to a much advertised remedy for the 
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eyes and told me he had a little trouble with his eyes, and so decided to get 
some of this. I ventured to suggest that he should see an eye doctor, a 
specialist. 

“Oh, no, no, no.” He had been reading the literature, and he knows 
they understand his case exactly, and that is the remedy for his eyes, and he 
has to get it. 

I said, ‘“Did you know you had any trouble with your eyes before you 
read this?” 

“Oh, no, I did not,” he said. ‘‘But by reading that, I find they under- 
stand exactly my situation.” 

Ladies and gentlemen, I am not engaging in Christian Science propa- 
ganda here tonight. 

Not content with that, a few miles further on he told me that there was 
some kind of an iron tonic then widely advertised on the market which he 
was also going to get. And I again repeated modestly the same advice, to 
consult a doctor. 

“Oh, no. This advertising convinces me that they absolutely know 
what they are talking about.”’ And they had his case stated so exactly that 
he knew he was going to get it. 

Now, in this town, forty years ago—and most of my illustrations are 
drawn from the old century and the old world, but they are continuing fac- 
tors of human relations, there was a man—I believe we live under a govern- 
ment of propaganda of one sort or another, of which the newspaper editorial 
is one, the advertising is one, and a more powerful one is the movie, and all 
sorts of things. But be on the lookout to see how many things you believe 
because you believe them yourselves, and how many things you believe be- 
cause it has been a wisely administered propaganda for the course of action 
that is before you. 

There was a man here in the old century, as I started to say, a corre- 
spondent of one of the larger newspapers of Greater New York, who was an 
absolute bug on patent medicines. He was in perfectly good health in spite 
of the influence thereof, but he collected patent medicines with the zeal that 
a stamp collector collects imperforate philatelic exhibits. 

One night I was in a little group and I remarked a certain medicine then 
on the market had its name built out of the initials of the drugs contained in 
it, just as the word “‘Socony” has since been made of the initials of the 
Standard Oil Company of New York. 

Well, you see the low standard to which conversation had fallen in that 
old century when I tell you that he followed me around the room and got me 
into a corner and said, ‘‘What do you know about that medicine you spoke 
about?” 

“Not one blessed thing, except the foolish remark I made about it.”’ 

He said, “I think they are working along the right lines. I think they 
have the right idea. I think the drugs that those initials stand for make a 
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very powerful combination, and I think that is what you and I ought to be 
taking. I am certainly going to get some myself, from what you have said 
about it.”” And he did. And he got everything else in the same way. 

It is a curious circumstance that although he was quite a young man, 
he died shortly afterwards. And his wife, who was an extremely beautiful 
woman, was shortly thereafter married to a very regular, orthodox, prac- 
ticing physician. 

The whirligig of time thus brings about its strange revenges. 

The moral of all this is that I believe the material that is in newspapers 
does affect people’s thinking. It need not be editorials. 

In an election for a mayor of a city, of course, the great examples of 
where the newspapers failed to have any influence in the world have usually 
come from cities like Chicago, New York, and Boston, where all the news- 
papers have been on the side of some reform candidate, and the people on 
election day have voted for the other candidate. That is what has given 
rise to remarks like the one made to me the other day—that newspaper 
editorials no longer have any influence. As to subjects where the individual 
thinks himself not well informed, or deeply concerned, he is very apt to 
follow his newspaper editorials. 

I think we can take sections of this country and see how strong is the 
influence of the newspaper. 

The Chicago Tribune, the Hearst papers, are all strong on the war side. 
You will remember in connection with the Spanish war in 1898 the Chicago 
Tribune was unwilling to wait for the declaration of war, but regarded the 
blowing up of the Maine as the first act of war, and counted the days. And 
on the 17th day after the blowing up of the Maine their headlines read, “The 
seventeenth day of war.”” The Chicago Tribune, which is in many ways the 
greatest paper of America—surely the most profitable—and in this day that 
is one of the tests of greatness. John Holmes once asked an assistant, 
“What is your definition of a great editor?’”’ And the assistant answered, 
“The editor of a paper that pays.” By that test the Chicago Tribune has 
surely been great. 

The Hearst papers have an undeniably large influence. ‘And I think 
you would discover that the Senators and Representatives of Illinois have 
more often been in favor of very elaborate warlike preparations than those of 
other States. 

The recently retired Chairman of the Naval Committee from Illinois I 
think would be entirely dissatisfied with the naval program you have in 
mind. I want to see a large prize offered for the nation that is likely to fight 
us, for the most reasonable hypothesis that can be worked out. And I want 
“The Netherlands’”’ not to be overlooked, and the danger we stand in from 
them. 

I feel personally very sure that the United Kingdom of Great Britain, 
with all experience since the Alaskan boundary, and the Alabama claims, and 
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everything else with the great Canadian Empire to the north of us, is not 
likely to fight us. It would be a shame for France to fight us, with all the 
cooing that has developed between us. And Germany seems unlikely to 
fight us. 

If I might say so in the presence of these distinguished Japanese guests, 
the economic power of Japan, the power in economic things, in industry and 
all that, to say nothing of the disparity in population, is such that I find it 
very hard to think of her in this light, unless we wish to get into war ourselves. 
Of course we have gotten into wars ourselves. We have gone into needless 
wars. Take the War of 1812. Nine of the twelve New England Senators 
voted against us going into it. And if the impressment of seamen had been 
a factor of any consequence, of course, it should have affected New Eng- 
landers. It was utterly forgotten by the peace-makers who made treaties. 
And the protest against the war was sufficiently strong to send to Congress 
for the first time none other than the great Daniel Webster. 

The war with Mexico sent to the Congress of the United States for the 
first time the great Abraham Lincoln. Therefore, those of us who are not so 
clamorous for war as some others, may at least recall the good company in 
which we may have found ourselves. 

I believe the war between the States was, in many ways, a holy war. 
The results were certainly wonderful for civilization. But we ought to have 
settled the slavery question without resort to war, as did the other civilized 
countries of the world. | We were the only people who had to get into a war 
to settle that question. And so you come on down through the periods of 
time. It does not look to me as if we would get into a great many wars un- 
less we really wanted to get into them ourselves, or unless we practiced that 
form of provocation which the stupendous propaganda interests are con- 
stantly exhibiting. 

Everybody who has anything to sell is eager to put out propaganda, 
just as much as the munitions manufacturers. Everybody who has any- 
thing to sell, whether Chesterfield cigarettes or trips to Bermuda or anywhere 
else, uses all kinds of devices to do so. When the newspaper with which I 
was connected declared that we should encourage a plan for lessening the 
sales of pistols and making greater restrictions as to their unlicensed owner- 
ship, we heard that a very large ownership in the paper was also a large 
ownership in the Remington Arms Company, and they did not wish to have 
the sale of pistols restrained. In other words, what the Senator has told us 
could in a certain way be reproduced in practically everything that anybody 
has to sell, except that it is considerably more dastardly to do it in the war 
game than in anything else. 

But I am wandering quite a little from my story that the presiding 
officer expected to hear. I don’t know how we are going to combat the 
propaganda. It is oftentimes quite overpowering to me. I see causes and 
issues and impulses gaining great popular appeal; and I say, ‘‘Who started 
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this story? What is it all about, anyway? What sense is there in this?” 
And it usually develops, or perhaps invariably develops, that there is some- 
body in the background who is doing something to get that propaganda 
across. It may not be military propaganda, it may not be propaganda of 
the pacifists, but it is something. If the public gets to thinking along a 
certain line, there is very apt to have been some spreading of the idea in ad- 
vance. Again the old maxim, that whoever gets public sentiment must pay 
the hall rent. 

I have at this late hour no specific recommendations for combating 
propaganda, but I do suggest to you that a very large amount of our thinking 
is environmental thinking. That word is my own, and therefore necessarily 
a long one. Our thinking is so much the thinking of our environment, of 
the influences about us, commercial, social, and everything else, that we want 
to be careful as to the direction in which it may lead us away from square 
and straight thinking. 

I used to think, when I first heard of Salem witchcraft, how could it be 
possible for the people in Salem to have been so misled and so foolish on the 
subject of witches? But I came to think they acted moderately in view of 
the power of propaganda, the spreading of the story, each one telling it a 
little stronger than it was told before. I don’t wonder that witchcraft 
reached such proportions as it did. 

I am one of the people who believe Sacco and Vanzetti were guilty of 
the crime for which they were executed. But in spite of that, I must ac- 
knowledge that the wave of sentiment that swept over Massachusetts de- 
manding their execution was reminiscent of the earlier days, and showed the 
power of propaganda. The subject of guilt or innocence altogether got out 
of hand, so it seemed to me. Public sentiment, because of a number of 
extraneous causes, and a number of by-products of the discussion, made 
itself so felt that the community was bound and insistent and absolute. 
And I think any evidence, if it had come to light, that was in their favor, 
would have received scant attention. The community had made up its 
mind, as the effect of the power of all these forms of propaganda, in reply, 
to be sure, to the more or less radical propaganda that had started the story 
on the other side. 

So, ladies and gentlemen, I want to enter my record as standing in great 
fear and awe of the power of propaganda in this world. And, so far as I 
myself am concerned, I often make an inventory of what I think, to decide 
if I really do think any of the things I think I think, or if it is all due to some- 
body’s having forced it down my throat. 


The Toastmaster. Just a word in closing. We have been very 
happy indeed to have you here tonight. We look forward to your coming 
in the future. God bless us all! 

(The meeting was adjourned at 11:30 o’clock p.m. sine die.) 











MINUTES OF THE EXECUTIVE COUNCIL 
Thursday, April 25, 1935 


The Executive Council of the American Society of International Law 
met on Thursday afternoon, April 25, 1935, at three o’clock p.m., at No. 700 
Jackson Place, N. W., Washington, D. C. 

The meeting was called to order by the PresipEnt of the Society, who 
called upon Mr. CHarLtes Henry Butuer, the Chairman of the Executive 
Council, to preside, and Mr. Butuer took the chair. 

Upon roll call by the Szcrrerary the following members were present: 


CHANDLER P. ANDERSON Puriuip C. JEssuP 

HERBERT W. Briacs Artuur K. KuHN 

PHILIP MARSHALL BROWN Denys P. Myers 

Cuares Henry Butier, Chairman Frep K. NIELSEN 

FREDERICK 8. DuNN Bessie C. RANDOLPH 

Gerorcs A. Fincu, Secretary Jesse 8S. REEVES 

RicHarD W. FLouRNOY JaMEs Brown Scort, President 
James W. GARNER InviIn STEWART 

Kart F. Griszer Henry L. Stimson 

Green H. HackwortH GeorGe T. WEITZEL 

Mantey O. Hupson GEORGE GRAFTON WILSON 
WiuraM I. Huu Lester H. Wootsey, Treasurer 


Quincy WRIGHT 


Letters of regret were received from President Tyler Dennett of Williams 
College, Chief Justice Charles Evans Hughes, Professor Charles E. Mar- 
tin, Mr. Clarence E. Martin, Honorable John Bassett Moore, Professor 
Harold S. Quigley, Mr. Thomas Raeburn White, Professor John B. 
Whitton, and Honorable George W. Wickersham. 

The Secretary read the notice of the meeting and presented the min- 
utes of the meetings of the Executive Council of April 26 and 28, 1934, and of 
the Executive Committee of April 26, 1934. These minutes had been 
printed in the Proceedings of the Society for 1934 and were approved as 
printed, their reading being dispensed with. 

The following report on the membership of the Society was presented 
by the SEcRETARY: 


Membership at date of last report, April 26, 1934: 


I III ons. Slencis else ac eh ate eee ewer nese caw 10 
Lit RAE Shean ie ast Oe ae oe SO 30 
Pe 5555 oo ole FOES arb oe i dni Se 1,004 

— 1,044 
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New members since last report: 
a aa 5 lane ea biain orci ear eie kins OMe Metis Kaidipie slat <ande 0 
ee rer ee Ee 0 
Fae aa apt pe apc ted! a aoe ea eh 58 
58 
ee a PT 16 
—. 74 
1,118 
Losses of membership since last report: 
ID, eb dtie AON uk 2 a ccs hn Sensei SpaWw ania anions 39 
RE eo eriiss trees oac:s sa naitwis cacdeerdad iataosapicas 21 
EN a ac Sag arcade dP at enna aan sn hues of ie 43 
—— 103 
A re er oer ar eer ers 1,015 
Net loss since last report... 2.2.0.0... eee e eee eee eee eee 29 


The Secretary reported that the files of correspondence of the Society, 
all of which have been kept since the Society was organized, have now ac- 
cumulated in such quantity that the question of storing them needs to be 
considered. He also reported that there is in the custody of the Society a 
large accumulation of miscellaneous books and pamphlets which are of no 
use to the Society. He recommended that a committee be appointed to con- 
sider the disposal of the useless correspondence and books and pamphlets of 
the Society. Upon motion duly made and seconded the Secretary’s recom- 
mendation was referred to the Executive Committee with power. 

The SrecrETary presented a letter of March 23, 1935, from Mr. J. Edgar 
Hoover, Director of the Federal Bureau of Investigation, inviting the mem- 
bers of the Society to inspect the offices of the Bureau where the Government 
maintains a central clearing house of criminal identification as well as a scien- 
tific laboratory. The Secretary stated that arrangements had been made 
to show these offices on Saturday afternoon, April 27, at three o’clock to such 
members of the Society as might wish to accept Mr. Hoover’s invitation. 

The Secretary reported that, pursuant to the action taken at the meet- 
ing of the Executive Council on April 26, 1934, the Society had applied for 
membership in the American Council of Learned Societies, and he presented 
a letter of February 6, 1935, from the Permanent Secretary of the Council 
informing the President of the Society that it had been admitted to member- 
ship by unanimous vote. The Secretary further reported that Senator 
Elbert D. Thomas and Professor George Grafton Wilson had been appointed 
delegates of the Society upon the American Council of Learned Societies, the 
former to serve until 1938 and the latter until 1936, and that the President 
and Secretary of the Society have been designated as alternates respectively 
for the same terms. 

The TREASURER submitted a typewritten report upon the finances of 
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the Society for the year ended December 31, 1934, and gave an oral summary 
of its contents. The report was received, approved and ordered to be filed. 

The TREASURER also submitted a report on the audit of the accounts of 
the Society for the year ended December 31, 1934, by F. W. Lafrentz & Co., 
certified public accountants, from which it appeared that the accounts and 
records of the Society are properly kept and in good order. The report of 
the auditors was likewise received, approved and ordered to be filed. 

The Eprror-1n-Curer of the American Journal of International Law 
submitted the four numbers of the Journal published during the preceding 
year and a typewritten report upon the work of each editor. The report 
showed, he stated, that all the members of the Board had effectively codp- 
erated in the editing of the Journal, and he recommended that the Board of 
Editors be continued as at present constituted. The recommendation was 
referred to the meeting of the Council on April 27 which will elect the Board 
for the ensuing year. 

The Manacine Eprrtor of the Journal called attention to the publica- 
tion as Supplements during the year 1935 of the draft conventions and com- 
ments of the Harvard Research in International Law on the subjects of Ex- 
tradition, Jurisdiction to Punish for Crime, and the Law of Treaties. These 
Supplements, he stated, containing about 1250 pages in all, will accompany 
the April, July and October Journals, the first named having already ap- 
peared. 

In this connection the Manaaine Eprror laid before the Council copies 
of a circular announcement in regard to these Supplements which had been 
sent to all members of the American Bar Association, some 28,000 in num- 
ber, in the hope of obtaining subscribers to the Journal. He reported, how- 
ever, that only 29 subscriptions have been obtained from that source. 


The following report on subscriptions to the Journal was read by the 
MANAGING EDITOR: 


Subscriptions reported April 26, 1984... 21... ccc cece cece ces 1,129 
New subscriptions since last report..................ceee eee 83 
Subscriptions cancelled since last report...................05- 50 
UMM a aces culSouiresoufosor ec Rieeaeas Pe ebe ratio ei arcladto Via le ai giteian ave ra CiaHae teraha — 33 

FU SEIU, NTE FO, TI oo oan oss. 0.0 o's aceieevin eve dees 1,162 


The ManaaineG Epiror also reported that an economy of $200 a year 
had been effected in the clerical expense of preparing the Journal, but that 
this had been more than offset by the increase of 6% in the cost of publica- 
tion which the publishers had been obliged to make to meet their increased 
costs under the N.R.A. code. 

The Manaaine Eprror reported also that the work of preparing the 
cumulative index has been started and that it is planned to make the index 
cumulative from Volume 1 of the Journal, the Supplements, the Special Sup- 
plements, and the Proceedings of the American Society of International Law 
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up to and including the year 1936, which will complete Volume 30 of the 
Journal. 

Mr. Quincy Wricut queried the necessity of reprinting the material in 
the cumulative index which was issued in 1920, but it was the consensus of 
the Council that the new index should be cumulative from the beginning and 
not start from the last cumulative index. 

Professor GARNER, the Chairman of the Committee on Selection of 
Honorary Members, recommended on behalf of that committee that the 
Society elect as an honorary member Sir John Fischer Williams of Great 
Britain. After hearing Professor Garner’s statement in support of the rec- 
ommendation, it was approved and the Chairman of the Committee author- 
ized to present the recommendation on behalf of the Council to the Society 
at its meeting on Saturday morning, April 27. 

The report of the Committee on Membership being next in order, the 
SEcRETARY announced that Mr. Hollis R. Bailey, chairman of that Commit- 
tee, had died in November last. The chairman made a statement in regard 
to the services of Mr. Bailey to the Society and in behalf of international law, 
and by a rising vote the Council directed that an appropriate resolution in 
his memory be prepared and submitted to the Society at its meeting on 
Saturday morning. 

A discussion was had upon the question of obtaining new members for 
the Society. Professor Brown suggested that a circular be sent to all Fed- 
eral and State judges, State’s attorneys and district attorneys, calling atten- 
tion to the value of the material contained in the Supplements to be pub- 
lished with the Journal this year and inviting them to become members of 
the Society. 

The Secretary thought that it would be more effective if a personal 
appeal were made to prospective members through those who are already 
members of the Society, and upon motion of Mr. Wootsry duly seconded, 
each member of the Council was requested to call to the attention of his 
friends and acquaintances interested in the subject of international law the 
desirability of becoming members of the Society or of subscribing to the 
Journal. 

The Chairman of the Committee on Annual Meeting presented the 
printed program of the twenty-ninth annual meeting of the Society as evi- 
dence of the work of that Committee. He stated that all members of the 
Committee had coéperated in the selection of the subject and of the speakers 
and that the program represented a composite of their views. The subject 
of neutrality in its various phases had been decided upon in preference to a 
program of several different subjects. 

The Chairman of the Committee on Codification of International Law 
made an oral statement in regard to the work on codification during the pre- 
ceding year by the Harvard Research in International Law, of which most of 
the members of the Society’s Committee are also members. A more com- 
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plete report, the Chairman stated, would be presented to the Society at its 
meeting on Saturday morning. 

Mr. Hersert Wricut, Chairman of the Committee on State Depart- 
ment Publications and also of the special Committee on Documentation of 
the Pan American Conferences, presented two written reports on behalf of 
those committees, which he read in part and summarized in part. As to the 
report on documentation of the Pan American Conferences, Mr. WRIGHT re- 
ported the receipt of a letter from Dr. Leo S. Rowe, the Director General of 
the Pan American Union, expressing his satisfaction with the reeommenda- 
tions of the Committee and stating that every effort will be made to carry 
them into effect. Upon motion duly made and seconded the reports were 
received and ordered to be printed in the Proceedings of the Society. 

Mr. Hupson expressed his appreciation of the report on the State De- 
partment publications and of what the Committee has done; but he expressed 
dissatisfaction with the attitude shown in the report. The Committee did 
not seem to him to be sufficiently exigent and the report did not seem to him 
to show sufficient appreciation of the desire to increase the documentation of 
the State Department. 

On behalf of the special committee appointed by the Executive Council 
April 26, 1934, to inquire into and report upon the possibility of coéperative 
relations of the Society with the American Law Institute and the section of 
International and Comparative Law of the American Bar Association, 
Colonel WeEITzEL, a member of the special committee, reported that after 
several meetings with representatives of the organizations mentioned and 
thoroughly discussing all aspects of the question, it was the consensus of 
the special committee that the present policy of the Society with reference to 
its annual meetings be continued. It appeared from the special committee’s 
inquiries that a change of the date of the Society’s annual meeting to the 
week in which the American Law Institute meets would take the members of 
the Society who are practitioners and professors too long a time from their 
duties and would complicate hotel accommodations and other arrangements 
for the Society’s meeting. The report was received and approved. 

Miscellaneous business being then in order, the Secretary presented a 
letter of February 11, 1935, from the Secretary of the American Council 
of Learned Societies, submitting for consideration a proposed amendment of 
the constitution of the Council as follows: 


To Art. 3 add the following paragraph: 

(d) Any member of a constituent society not otherwise a member of the corpora- 
tion who may be elected to a constitutional office of the Council, but such ex-officio 
membership shall be only for the duration of the term of office. 


An oral report on the proposed amendment was made by Professor 
GrorGE GRAFTON WILSON who attended the meeting of the Council on Feb- 
ruary 1-2, 1935, at which the foregoing amendment was proposed. After 
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his explanation, and upon his motion duly seconded, the proposed amend- 
ment was unanimously approved. 

Mr. BuTueER proposed that hereafter the names of all deceased members 
of the Society be reported to the Council and read at the closing meeting of 
the Society. Upon motion duly made and seconded, the suggestion was 
adopted. 

Upon the suggestion of the Secretary, the Council then considered the 
submission of a list of nominees for the nominating committee to be elected 
by the Society at its first session. Upon motion duly made and seconded, 
the Chairman was authorized to present on behalf of the Executive Council 
the following list of nominees: Bessie C. Randolph, Denys P. Myers, Irvin 
Stewart, John B. Whitton, George T. Weitzel. 

There being no further business, the Executive Council adjourned at 
4.35 o’clock p.m., to meet in the Willard Hotel upon the adjournment of 
the Society on Saturday, April 27. 

Geo. A. Fincu 
Secretary 


Approved: 
CuarRLEs Henry BuTLer 
Chairman 











TREASURER’S REPORT 
January 1 to December 31, 1934 


INVESTMENT ACCOUNT 
ON HAND January 1, 1934: 





Cash on deposit with Union Trust Co....... $384.90 
$6,000 Cuba Northern Railways, 514s (cost 
I Ct Be ete 5,914.58 
$1,000 Argentine Government, 5's (cost 
esi g acnshr ect aioe ey aelae are 972.90 
$2,000 Australian, 414s (cost price) . . 1,853.75 
$ 500 Associated Gas and Electric 5’ 3 ‘(cost 
aR ed. EIR SI 457.01 
$ 500 Illinois Power and Light Corp. 5’s (cost 
BONDE cs & walosa Veo eee estas tecent 480.28 
IN Ss. Ss sche cose sneer caseeaseewes $10,063. 42 
DISBURSE- 
TRANSACTIONS DURING THE YEAR 1934: RECEIPTS MENTS 
Jan. 1. Cash on hand at Union Trust Co. $384.90 
Jan. 31. Interest on Union Trust Co. de- 
IN <a’: sia oaigaccnvetiat anaes 5.81 
Mar. 6. Interest on Union Trust Co. de- 
posit put in Business Account. . $5.81 
July 31. Interest on Union Trust Co. de- 
A ARR GRE 5.60 
Sept. 28. Interest on Union Trust Co. de- 
posit put in Business Account. . 5.60 
Oct. 4. Interest on Union Trust Co. de- 
posit . . 1.60 
Oct. 4. Interest on Union Trust Co. de- 
posit put in Business Account. . 1.60 
sae ela sis 20 esters ack ee aidan ecates $397.91 $13.01 
13.01 
Balance transferred to American Security and 
I ite na 25 an tna ioeta variate ee eae $384.90 
Jan. 1, 1935. Cash on deposit with American 
Security and Trust Co......... $384.90 
BUSINESS ACCOUNT 
RECcEIPTS 
January 1, 1934. Cash on hand: 
American Security and Trust Company.................. ce eeeeeees $ 657.51 
PIN 5 ooo oicie witusin: eerie SAN EMER ie ed ven ea nana ioe ead eine 10.00 


$ 667.51 
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Membership dues 
RSG cauimetyiacorens cheeses se sees $216.25 
I as td 0's araciric Sak ares cick manta clea Aue Sinan 4,494.33 
BC She ty ue cwe rents se nuee rene scar os 177.75 
PIN ose HERR iorclaly dered vdkawdes 21.79 
| SRE Ce ean eee 15.00 
Subscriptions 
Aoi Grd Shc. igcole: alate Kiera ales oni ala acne Wesel wibee $2,005.75 
eet baal iste ailand ds Glasses we ccoweaes 2,384.75 
Advance subscriptions.................... 11.00 
Foreign postage... .. 0.0.0.0... c cece ee eees 
Proceedings sold: 
NES da Sao i-o8 a 6:6 so poten oe reesleewnsie $50.70 
Ns aia a trek ks tas thane on sh wm nousrenics 729.95 
Nardin e i arg PN eas ee meg aeeiecs 209.75 
Advance Proceedings..................... 7.50 
Back numbers sold: 
NT re oD a wcalcehntayelareeees abies $202.60 
ES oo. ccs ornare eee tees oe axis tedles 16.80 
Analytical Index sold........................ 


Interest on securities: 


Cuba Northern Railways 514s............. $330.00 


Argentine Government 5's............... 55.00 
Australian 414s............-.200 0000 ce eeee 90.00 
Associated Gas and Electric 5s............ 25.00 
Illinois Power and Light Corp. 5s.......... 37.50 


Interest on deposit in Union Trust Co...................... 
5a Gt ci aos win Wie i cei) Oh a Vinlonialearwe ee eats 
Binding Journals for members.......................-0000- 
Special Supplement sales............... 2.2.0.0 ce cece ee eeee 
Extra off-prints paid for. ..... 2.2.0.0... ccc cece cece eee ee 
wae oot irene tees aa Cah ba S wi Hien Selena 
Carnegie Endowment fund for free subscriptions............. 
Carnegie Endowment fund for Second Cumulative Index... . . 


Cash on hand Jan. 1, 1934 ($667.51) and total receipts 


($12,989.21) Dec. 31, 1934. ........... cece cece ee eee 


DISBURSEMENTS 


Salaries: 


Managing Editor......................5. $2,400.00 
ee ait ERS cas 1,020.00 
Assistant to Treasurer.................... 480.00 


$ 4,925.12 


4,401.50 
392.75 


997.90 


219.40 
19.50 


$12,989.21 


$3,900.00 





$12,989.21 


$13,656.72 











Journal: 
TEE OED OE ERT re $ 324.46 
CN 5 ocs ois Sire ware os.nceHaameaneames 4,672.47 
WN 8s) aioe 55 cmon beisdecucanmaeniaimars 492.06 
SNR osc invictns <aicreivs s4.wceeseesasien es 171.45 
NI ia c-sii6- ei cin = sarge ee 48.32 
$5,708.76 
Annual Meeting: 
Printing and postage. .............2ceeee- $ 2.96 
eae aerate EP p eae rere, ery ers" 5.24 
CERI ree D Mets of! «BFE 104.00 
Eo o36 Se esis eennelacowenneun~ Ones 775.00 
887.20 
Proceedings: 
Ee Pe an ne ee $ 47.29 
NN esha ara sa aca: fad euenkealgeatecaseehice 918.23 
RNIN 5. 25475:-45-0) cn s:tiaseiaswlavaile marteuaacoeelantets 46.78 
I 50 5.) at csajoigimietannr ace, dorbinartloea arse peso 10.91 
1,023.21 
Office Expenses: 
Stationery and postage................04: $ 558.43 
Tee eee .48 
RIN ois 6 'as-0 ates aie anon ertennceretes 25.08 
hiss er a Sos pahniccao'a 4-day SEA 19.50 
M2 ns eierestn dru( Saino sacovace: wotebecaeien 15.40 
MINN 506k 5ra:b sence na a Gaeta ae ss 158.23 
777.12 
Back numbers: 
EOE a eae $ 11.25 
Postage for distribution.................. 43.70 
54.95 
Paper for Journal and Proceedings: 
263 reams of 16,832 Ibs. at .0714 Ib..............20000- 1,262.40 
Re 5. i ani Sew'siede corpse siatonmerentulesialy oib-aes $13,613.64 
SumMary 
Dotel veotinta during the yee? TGB6 5.5 cocci cic cscs ves cemsseeees $12,989.21 
Total disbursements during the year 1984............ 0. 0c cece cece eens 13,613.64 
Boeeey akenee Tow Che Fewer TOR nonce ie vcikie saicnieviocsesaiesieeacewasien $ 624.43 


Beginning balance January 1, 1934 (including cash on hand).............. $ 667.51 


Maia Se ccs de ascreo ape poss eh Sia oe aa aa ote oS Wa als cient i aS eae wnat $ 438.08 
Balance on deposit in American Security and Trust Co. Jan. 1, 

NR de cargn a sdrencs For eerie: aoa iala tata aterm cata oat aaa aaa win aaa oe $33.08 
| ROS SESE RR See eer one ee er See ae Rae 10.00 
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ASSETS 
Investments: 
$6,000 Cuba Northern Railways, 514s (cost price) 


$2,000 Australian, 414s (cost price) . . 
$ 500 Associated Gas and Electric 5’s (cost price) . . 


Cash: 


American Security and Trust Co. (Investment Account) .. 
American Security and Trust Co. (Business Account)... . 
IE Gi. die oo o's x8 dieters. 4:0 34 0G bin win 8 +S 10 4 Vermemaloreneibe 


Accounts receivable: 


EEE ESE EE ee ee a ee 


Paper paid for in 1934, and not used: 
5,961 lbs. at .07144 


LIABILITIES 
Accounts payable: 


Printing and mailing October Journal.................. 


1935 Membership dues paid in 1934 


1935 Subscription fees paid in 1934 


Balance of allotment for free subscriptions 
Balance of allotment for Second Cumulative Index 


Excess of assets over liabilities . . 
Respectfully submitted, 


$1,000 Argentine Government, 5}4s (cost price)......... 


$ 500 Illinois Power and Light Corp. 5’s (cost price)... . 


ee 


Advance Membership dues paid in 1984................ 
1935 Proceedings paid for in 1934...................... 
Balance of Treaty Series, League of Nations Fund....... 


ee 


see ewes 





$ 5,914.58 
972.90 
1,853.75 
457.01 
480.28 


$9,678.52 
$384.90 
33.08 
10.00 

427.98 

265.00 

447.04 


$10,818.54 


$1,870.75 
177.75 
21.79 


$5,593. 54 


$5,225.00 


Lester H. Woo.sry 
Treasurer 











REPORT OF THE COMMITTEE ON PUBLICATIONS 
OF THE DEPARTMENT OF STATE 


Your Committee was constituted at the last annual meeting of the 
Society.1. The Chairman of your Committee consulted those members of 
the Committee with whose views he was not already familiar and, because it 
was not practical to assemble them on short notice, was authorized by them 
to proceed along the lines of their expressed views, calling upon them when 
necessary for advice and assistance. The Chairman accordingly kept a close 
watch on the Department of State estimates for printing and binding for the 
fiscal year 1935-36 from their preparation in the Department to their inser- 
tion in the Congressional appropriation bills and enactment intolaw. Itisa 
pleasure to report coédperation and sympathetic consideration throughout. 


APPROPRIATIONS 


In the preparation of the estimates to be submitted to the Bureau of the 
Budget and to the Appropriations Committees of the House of Representa- 
tives and Senate, the Chairman of your Committee was requested by Depart- 
ment officials to make suggestions and gladly availed himself of the invita- 
tion. He is happy to report that the majority of these suggestions were 
adopted. The estimates with their justifications were made available to the 
Committee. Various questions of policy relating to the publications were 
discussed with Secretary of State Cordell Hull, Under Secretary of State 
William Phillips, Assistant Secretary of State Wilbur J. Carr, Assistant 
Secretary of State R. Walton Moore, the Historical Adviser Dr. Hunter 
Miller, the Chief of the Division of Research and Publication Dr. Cyril 
Wynne, the Chief of the Division of Far Eastern Affairs Dr. Stanley K. 
Hornbeck, the Chief of the Division of Western European Affairs Mr. J. 
Pierrepont Moffat, the Chief of the Division of Eastern European Affairs 
Mr. Robert F. Kelley, and other officials of the Department. 

The original estimates submitted by the Department for 1936 called for 
$158,858, which was subjected to a reduction of $35,678 in the Bureau of the 
Budget, but it should be noted that this reduction figure scarcely affected the 
items for publications, but was largely made up of items for binding and re- 
binding documents in the Department archives and library, passports, 
passport forms and other forms, envelopes, letterheads, record books, memo- 
randum sheets, and the like. The estimate of $122,180 approved by the 
Bureau of the Budget was reduced by only $1,180 by the House Committee 
on Appropriations (H.R. 5255) to an even $121,000. The Chairman of your 
Committee consulted with Representative William B. Oliver, Chairman of 
the Subcommittee of the House Committee on Appropriations, who ex- 


1 Proceedings of this Society, 28th Meeting (1934), pp. vi, 188 and 215. 
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pressed sympathy with the Department’s publication program and a desire 
to do what was possible under the circumstances to obtain the appropriations 
necessary to carry out the program. The testimony of Mr. Carr and Dr. 
Wynne before this subcommittee was comparatively brief,? but was none the 
less effective. No testimony was necessary before the Senate Committee on 
Appropriations to persuade it to retain the House figure and it is now law. 

Dr. Cyril Wynne, Chief of the Division of Research and Publication of 
the Department of State, in a recent publication of the Department,* pre- 
sents the following table of the appropriations for printing and binding for 
the fiscal years 1930-1936: 


a ae eee. $218,000 
a a 301,665 
UR Ura ii ghaainntaeiaey, 3! 285,000 
Settle el Marae aie! hae 220,000 
Rea eS Sey a 185,000 
1935 107,180 
RSS ae 121,000 


On this he makes the following comment, which your Committee heartily 
endorses: 


It will be noted from the above table that while the appropriation for 
the fiscal year 1935 was $107,180, the appropriation for the fiscal year 
1936 is $121,000. This last appropriation may be taken as an indica- 
tion that Congress is sympathetic toward the Department’s publication 
program and that with the gradual return to normal conditions the 
printing and binding appropriations will be increased. 


In appraising the figures in the above table, note should also be made of the 
fact that in recent years the practice has grown up of including in the appro- 
priations for individual conferences and commissions items for the publica- 
tion of the proceedings and reports of such conferences and commissions. 
It may therefore be said that, whatever may have been true formerly, it 
is no longer true that “the responsible officials of the Department” are labor- 
ing ‘‘under severe handicaps” and that “the fault lies with the Committees 
of Congress and with the higher authorities of the Administration who fail to 
consider the importance of these relatively slight expenditures.” * This 
change of attitude on the part of the Bureau of the Budget and Congressional 
officials is due in no small measure to the persistent work of previous Com- 
mittees of this Society under Professor Philip C. Jessup and others, but par- 
ticularly to the care with which the Department estimates with their justifi- 
cations have been prepared and presented by Mr. Carr and Dr. Wynne. 


2 Subcommittee of House Committee on Appropriations, Hearing on Department of 
State Appropriation Bill for 1936, pp. 85-95. 

3 Cyril Wynne, Department of State Publications (Washington, 1935), p. 2. 

4 Association of American Law Schools, Committee on International Law Sources, 
Report, in Proceedings, Dec. 27, 1934, p. 37. 
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This is all the more noteworthy, because of the fact that, while large cuts 
were made in many of the 1936 estimates for various activities of the Depart- 
ment, no such large cuts were made in the estimates for printing and binding. 


FOREIGN RELATIONS 


Among the publications which the Department contemplates issuing 
under the appropriations available during the fiscal year 1936 are two in 
which members of the Society are particularly interested, namely, the 
Foreign Relations of the United States and the Treaties and Other International 
Acts of the United States, the so-called Miller Treaty Volumes. 

Foreign Relations, containing the diplomatic correspondence, memo- 
randa, etc., exchanged between the Government of the United States and 
foreign governments during a given year, were formerly published at the rate 
of one volume a year, but did not contain anything like a complete record of 
the correspondence and relevant papers for the year in question. With the 
issuance of the well-known Departmental Order of March 26, 1925, this 
unfortunate situation was in large measure remedied. This order sets 
forth the procedure to be followed in assembling and preparing the material 
for publication, with the expectation “that the material thus assembled . . . 
will be substantially complete as regards the files of the Department.”’ 
Since that time, it is believed that the volumes have contained a record that 
is “substantially complete,’’ but this has necessitated an increase in the 
number of volumes. Whereas formerly they appeared at the rate of one a 
year, during the fiscal years 1933 and 1934 the Department has published 
nine volumes: three 1917 World War Supplement volumes, three 1918 World 
War Supplement volumes and three 1918 Russia volumes. During the fiscal 
year 1935 two 1919 volumes have already been issued and three 1920 volumes 
will probably be issued before the end of the present calendar year, provided 
that the consent of the foreign governments to print their respective docu- 
ments is obtained. Subject to the same proviso, it is planned to issue during 
the fiscal year 1936 also two 1921 volumes, two 1922 volumes and one 1919 
Russia volume. 

Some members of the Society are very strongly of the opinion that 
volumes issued fifteen years after the events to which they refer are ‘‘out of 
date” and at first glance it might appear that this situation could be remedied 
by obtaining appropriations for an increased personnel to compile and edit 
the volumes and for the additional cost of printing the increased number of 
volumes. Your Committee explored the possibilities in this direction with a 
view to issuing the Foreign Relations volumes at a greater rate of speed. 
On the basis of a study of the work of the Research Section and of the Pub- 
lishing Section of the Division of Research and Publication in the Depart- 
ment, your Committee is of the opinion that there has been no undue delay 
in those quarters and that it is doubtful whether the addition of personnel to 
these sections would materially hasten the publication of the volumes. As 
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the Department has ample funds to publish the volumes which the Research 
Section and Publishing Section prepare, additional appropriations for print- 
ing would not answer the purpose. 

The real reason for the delay, the Committee discovered, lies in the 
reluctance of certain governments to consent to the publication of their 
respective documents. The practice of the Department is prescribed in the 
Departmental Order of March 26, 1925: 


The Chief of the Division of Publications is expected to initiate, 
through the appropriate channels, the correspondence necessary to 
secure from a foreign government permission to publish any document 
received from it and which it is desired to publish as a part of the 
diplomatic correspondence of the United States. Without such per- 
mission the document in question must not be used. 


To publish the documents without such permission would manifestly be 
contrary to diplomatic usage and custom. 

Upon investigation, your Committee discovered that, while there had 
been no delay on the part of the Department in compiling the documents and 
initiating the correspondence with foreign governments necessary to secure 
their consent, the answers of several important governments had been sent 
in anything but a prompt manner, in spite of the efforts of the American 
diplomatic missions in the countries concerned to obtain these answers. 
When the replies finally came in, they were accompanied with statements to 
the effect that 1920 was rather recent and that many documents were not 
“dead” in so short a time. While the consent to publish was given, the 
governments did not hesitate to show their embarrassment at being com- 
pelled to give consent and in other cases to withhold consent to publication. 
From this it is reasonable to conclude that, if the Foreign Relations are to 
give a “substantially complete” record of important events, there is very 
little chance of “speeding up” the publication of the volumes to a much 
shorter period than fifteen years. 

Your Committee accordingly explored the possibility of another pro- 
posal advanced by several members of the Society, namely, that the Foreign 
Relations volumes be brought down to two or three years of the date to which 
they refer by publishing whatever papers it is possible to print, and that the 
papers which can not be printed in these volumes for the reasons stated 
above be published at a later date in subsequent volumes as they become 
available for publication. The Chairman of your Committee consulted 
various Officials of the Department with respect to this proposal. Although 
they were not in a position to commit the Department, the personal opinions 
of these officials were in agreement that such a proposed volume would con- 
tain a very incomplete record, not only so far as the correspondence of foreign 
governments was concerned, but even with regard to correspondence of the 
Government of the United States. 

It should be noted that no foreign governments are consulted with re- 
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gard to the inclusion of United States correspondence; this matter is deter- 
mined by the Department of State, which, since 1925, has followed a very 
liberal policy with respect to the printing of the correspondence of its officials 
at home and in foreign service, as the volumes published under this policy 
indicate. Under this policy only those documents or portions of documents 
have been omitted which, if published, would embarrass pending negotia- 
tions, or “pad” the record with repetitions or needless details, or violate the 
confidence reposed in the Department by other governments or individuals, 
or give needless offence to other nationalities or individuals, or present 
personal opinions expressed in despatches and not adopted by the Depart- 
ment and not necessary to show the choices available to the Department 
when major decisions were being made. The general view of the Depart- 
ment officials consulted was that it would not be advisable to depart from 
this liberal policy of inclusion of documents, as would necessarily happen if 
the proposed three-year publication period were adopted. 

The opinion was also expressed that the proposed volume on the three- 
year basis would not only give an incomplete record, but also a misleading 
one, since it would be likely to contain only a fragmentary record bearing upon 
an important international problem. Moreover, the attendant publicity 
would hinder rather than further the cause of international understanding. 

The officials were also of the opinion that such matérial as would be 
printed in the proposed volume on the three-year basis would merely dupli- 
cate material already being printed in various publications. The cumu- 
lative list of publications issued since October 1, 1929, shows the extent to 
which the Department’s publication program has developed and also dis- 
closes the quantity of current material of value to the lawyer and teacher 
interested in international law and related subjects. Among these publica- 
tions, attention may be invited to the unusually large amount of material of 
current information contained in the weekly Press Releases, which are some- 
times overlooked by persons desiring information on current topics.’ Your 
Committee has studied the Press Releases for 1934 and submits herewith a 
list of some of the material contained in the two volumes of Press Releases 
for the calendar year 1934 and which might appear in the Foreign Relations 
volume for 1934. 


MatTERIAL IN Press RELEASES (1934) WHICH MIGHT APPEAR IN ForEIGN RELATIONS (1934) 
Bounpary DIsputsEs: 
Arrangements for settlement of Peruvian-Ecuadoran dispute in United States in 
accordance with Ponce-Castro Protocol of 1924. X, 75-76 
CanaDa: 
Great Lakes-St. Lawrence Deep Waterway Treaty. X, 14-16, 35-43, 55-59 
Load-line agreement with United States. XI, 70 
Cuaco ConTROVERSY: 
Extent of United States codperation with League of Nations agencies. X, 301-303, 
328-329; XI, 299-300, 333-335 


5The Superintendent of Documents reports only 181 subscriptions to Press Releases 
and 134 to Treaty Information Bulletin. 
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Prohibition of sale of arms and munitions to Bolivia and Paraguay. X, 301-303, 
327-330, 406-409; XI, 71-74, 196-198 
‘A: 
Internal disturbances. X, 1, 412-413, 432; XI, 56, 86-87, 388 
Effect of United States silver purchasing program. XI, 259-263 
Crams AGREEMENTS OF UNITED SraTEs WITH: 
Mexico. X, 224-226; XI, 265-266 
Turkey. XI, 413-414 
Cusa: 
Conclusion of trade agreement. X, 177; XI, 8-9, 118-135, 141-143, 180-181, 195, 210, 
248, 264, 297-298 
Conclusion of treaty of relations. X, 337-340, 360-362, 404-405 
Recognition of Mendieta Government. X, 49-51 
United States restriction of exportation of arms and munitions. X, 454457 
DisaRMAMENT CONFERENCE: 
British memorandum on disarmament. X, 109-121 
President’s request for ratification of Convention for Supervision of International Trade 
in Arms and Munitions and Implements of War. X, 291-294 
United States proposal for regulation and control of manufacture of and trade in arms 
and establishment of Permanent Disarmament Commission. XI, 391-404 
Eu Satvapor: Recognition of Government. X, 51, 72-73 
EXTRADITION: 
Insull case. X, 127, 141-142, 186-187, 200, 280 
Supplementary extradition treaties with several nations covering bankruptcy. X, 288, 
364; XI, 37, 87, 94, 247 
GERMANY: 
Foreign debts, and discrimination against United States bondholders. X, 2, 47-48, 
178-179, 277-278, 418-419, 438-448; XI, 60-61, 248-249, 325-328 
German notice of intended modification of Treaty of Friendship, Commerce and Con- 
sular Rights of 1925. XI, 249 
Treatment of United States citizens. X, 30; XI, 105, 289 
United States attitude toward exportation of arms and munitions. XI, 203-204 
Harti: 
Visit of President Vincent to the United States. X, 159-160, 187, 199-200, 216-217, 
227 
Withdrawal of United States forces. XI, 103-104 
INTERGOVERNMENTAL DEBTS: 
Johnson Act governing financial transactions with defaulting governments, interpre- 
tation of. X, 259-267, 278 
Semi-annual “bills” and “notes of regrets.’”’ X, 2, 47-48, 178-179, 233-234, 259-267, 
277-278, 344-350, 353-360, 395-404, 418-419, 435-448; XI, 60-61, 64, 67, 85, 102, 
105, 181, 215, 248-249, 325-328, 354-372, 409-413 
JAPAN: 
Hull-Hirota exchange of informal messages. X, 160-162 
Treatment of Japanese in Salt River Valley, Arizona. XI, 116-117 
Visit of Prince and Princess Kaya to United States. XI, 99-102, 189 
Leaave or Nations: 
Extent of United States codperation in Chaco controversy. X, 301-303, 328-329; XI, 
299-300, 333-335 
Membership in International Labor Office. XI, 109-111 
Registration of United States treaties. X, 62-64 
Lonpon Navat Conversations. XI, 60, 321, 331-333 
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Monetary Matters: 

Export-Import Bank. X, 136-138, 244 

Monetary legislation and Executive order on foreign exchange. X, 21-29, 65-69, 
303-305 

NoraB Le VISITORS: 

President-elect Lépez of Colombia. X, 422-424, 429-431; XI, 10-11 

President Vincent of Haiti. X, 159-160, 187, 199-200, 216-217, 227 

Prince and Princess Kaya of Japan. XI, 99-102, 189 

PHILIPPINE Isuanps: Legislation regarding independence. X, 107-109, 248-249, 282, 417 

Sttver Program: Effect of silver purchasing program on China. XI, 259-263 

Spain: Treatment of United States citizens in Majorca. X, 48, 75 

TRADE AGREEMENTS BETWEEN UNITED STATES AND: Belgium, XI, 155-159; Brazil, XI, 144- 
145, 146-147, 148-149; Colombia, XI, 16-163; Costa Rica, XI, 163-166; Cuba, X, 
177, XI, 8-9, 118-135, 141-143, 180-181, 195, 210, 248, 264, 297-298; El Salvador, 
XI, 166-170; Finland, XI, 405-408; Guatemala, XI, 170-173; Haiti, XI, 145-146, 
147, 149-150; Honduras, XI, 173-176; Netherlands, XI, 372-387; Nicaragua, XI, 
176-179; Spain, XI, 205-209; Sweden, XI, 191-194; Switzerland, XI, 273-277. 

TRADE-AGREEMENTS PROGRAM: 

Addresses by: Herbert Feis, X, 145-155; Henry F. Grady, XI, 210-213, 254-256; 
Cordell Hull, XI, 285, 343; Wallace McClure, X, 250-256, XI, 348-349, 425-433; 
Sumner Welles, XI, 278 

Calendar of proposed agreements. XI, 180, 195, 209, 278, 387, 409 

Committees in charge of. X, 459; XI, 7-8 

Executive order regarding. X, 458-459 

Hull, Cordell, statements on. X, 130-135, 229-233, 285, 343, 391-392; XI, 257-258, 
321 

Roosevelt, President, messages on. X, 105-107; XI, 343 

Treaties, UNITED SrarTss: 

Anti-War Pact. X, 234-240, 246 

Aviation arrangements with several nations. X, 209-211; XI, 67-69, 214-215 

Copyright arrangements with several nations. X, 194; XI, 135, 266 

Friendship, commerce and consular rights, with several nations. X, 91, 141; XI, 40, 
249 

Revised convention for protection of industrial property. X, 33; XI, 22-25 

See also under country or subject 

U.S.S. R.: 
Arrival of Ambassador Troyanovsky. X, 9-11 
Intergovernmental debt discussions. X, 288; XI, 64, 67, 85, 102, 181, 215 


The topics listed above are not exhaustive of the current material on the 
foreign relations of the United States included in the weekly Press Releases 
during 1934, but they are sufficient to indicate the broad character and wide 
range of such material. In order to make the information printed in the Press 
Releases more accessible, the Department is preparing and will soon publish 
an index to the publication which will cover the period October 5, 1929 (when 
the printing of the mimeograph releases began) to December 29, 1934. 

In view of the foregoing considerations, the question arises whether 
appropriations would be readily granted by the Bureau of the Budget and 
the House and Senate Committees on Appropriations, if the material con- 
tained in the publications mentioned are to be printed three years later in a 
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Foreign Relations volume, as, in the opinion of Department officials, the 
proposed volume at that time would contain very little material beyond that 
already printed. There would seem to be some justification for the Bureau 
of the Budget and the Committees on Appropriations to regard the publica- 
tion of such a volume as unnecessary duplication and therefore an unneces- 
sary expense. 

After all, what lawyers and teachers interested in current information 
desire is—the information. If the information is furnished in the form of 
separate publications or a press release, it can be said by the Budget or 
Congressional officials that the Department has fulfilled its duty of giving 
out the data in question as soon as it was available. The argument may be 
made that a reprint of this data three years later in a Foreign Relations 
volume, with little more added to it, would simply present it in another 
format and result in an expenditure of money which might well be used for 
other purposes. As the matter of obtaining appropriations for publications 
is not always an easy task, it may not be advisable to recommend a publica- 
tion which there is reason to believe will not be regarded with favor by those 
who hold the “‘purse-strings.”’ 

For the reasons given, your Committee is reluctant to recommend that 
the Foreign Relations volumes be brought down to the three-year period, but 
believes that, as long as the Foreign Relations volumes continue to maintain 
the high standard of the War Supplement volumes and the 1919 volumes, 
which contain a record that is “‘substantially complete,’ and as long as the 
Department’s publications (including the Press Releases) are as replete with 
information as they have been during the year 1934, the present system 
should be maintained and enthusiastically supported. 

The Chairman of your Committee, on his own personal initiative, took 
the liberty of recommending to the Under Secretary of State the prepara- 
tion and publication of a combined index volume to the volumes of Foreign 
Relations which have appeared since the last combined index volume (cover- 
ing 1861-1899) and he is happy to report that his proposal was favorably 
received and is being carefully considered by the Under Secretary. 


MILLER TREATY VOLUMES 


The Miller Treaty volumes present a somewhat different problem. 
The consents of foreign governments to publish their documents do not have 
to be obtained, except in very rare cases, and there are few questions of 
policy involved. The problem in the main is one of how fast the distin- 
guished Editor of the volumes, Dr. Hunter Miller, can compile and write the 
comprehensive editorial notes which have added so much to the utility of the 
volumes. Your Committee is of the opinion that, considering the nature of 
the publication, Dr. Miller has proceeded with the task before him in a re- 
markably fast manner. The volumes comprise a collection of complete and 
literal copies of the texts, in chronological order according to the date of 
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signature, of all treaties and international acts of the United States which are 
or have been in force. The text of each treaty is followed by notes contain- 
ing a veritable store-house of information regarding the treaty, the setting, 
the circumstances incident to its negotiation, its effect with the citation of 
relevant judicial decisions and other data of value to the lawyer and scholar. 
As the texts are literal copies of the original documents, all of the official 
languages of the treaty are printed. For example, the well-known treaty of 
March 20, 1833, with Siam, the first treaty concluded with a country of the 
Far East, involved the printing of the agreement as first drafted in English, 
next as translated into Portuguese, then as translated into Chinese, and 
finally as translated into Siamese. All of these have been reproduced or 
printed, with the definitive Siamese text first, and with eighteen pages of 
notes. 

With such painstaking and exact scholarship, it is obvious that the 
volumes can not be published with anything like the speed of an ordinary 
treaty collection. And yet, Volume 1, in preliminary form, containing a 
description of the scheme of publication as a whole, and Volume 2 (1776- 
1818), the first volume containing document texts of the treaties, were pub- 
lished in 1931. Dr. Miller’s illness in 1932 delayed the publication of Volume 
3 (1819-1835), which was issued early in 1934. Volume 4 (1836-1846), 
which has been delayed in press more than a year because of the priority 
given to N.R.A. publications, appeared in March 1935. Funds are available 
for the publication of Volume 5 (Oregon Treaty, 1846-1852), which is about 
half in galleys and half in manuscript or preparation, Volume 6 (1853-1859), 
and Volume 7 (1859-1868), which are in various stages of preparation. If 
the printing of these volumes can proceed with reasonable speed, they should 
be off the press during the fiscal years 1936 and 1937. More than this can 
not reasonably be expected. 

A very important by-product of Dr. Miller’s labors in editing the 
Treaty volumes is a volume now in press containing a List of Treaties Sub- 
mitted to the Senate, 1789-1934, which will make about 160 pages. There 
are six classes of treaties covered by this publication: 


. Those accepted by the Senate without amendment. 

. Those accepted by the Senate, but with amendment. 

. Those finally rejected by the Senate and returned to the President. 

. Those withdrawn by the President from the consideration of the Senate. 

. Those upon which no final action has been taken by the Senate prior to the close 
of the Seventy-third Congress. 

6. Those six treaties which were not submitted to the Senate. 


ar Ode 


The treaties are listed by dates of signature with cross references to the 
Treaty Series numbers and the Statutes at Large for such of the treaties as 
went into effect. Considerable information is given concerning the treaties, 
including dates of submission to the Senate, the action taken by the Senate, 
instances of unusual procedure, and the present status of the treaties. 
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EXTENDED SCOPE OF PUBLICATIONS 


There is therefore no danger, for at least the next two fiscal years, of a 
“serious curtailment” in either the Foreign Relations or the Miller Treaty 
volumes.’ Nor, according to the officials of the Department, has there been 
any “reduced content of the Treaty Information Bulletin and the Press 
Releases.”” The monthly Treaty Information Bulletin continues to give 
complete available information concerning all bilateral and multilateral 
treaties in force or signed by the United States with other countries, as well 
as summaries of regulations and judicial decisions interpreting treaty provi- 
sions rendered by State and Federal courts and other important national and 
international tribunals. A seeming decrease in the number of pages of the 
weekly Press Releases is accounted for by the fact that large numbers of 
speeches, including those of Secretary Hull and other Department officials 
on the bilateral trade agreements, are printed separately and are no longer 
reprinted in the Press Releases. Nor has there been any “restricted scope of 
the various special series,” as the publications issued during the past year 
and those planned for the current year amply indicate. On the contrary, 
they are constantly being added to. A reading of the titles of these publi- 
cations shows how effective have been the efforts of those members of the 
Society who were largely responsible for the so-called new publication pro- 
gram of the Department begun in 1929. 

At that time, largely as a result of the urgent recommendation of mem- 
bers of the Society, the Department expanded its general publications into 
various special series, including an arbitration series relating to arbitrations 
to which the United States is a party. During the fiscal year 1936 the De- 
partment plans to issue volumes covering the Mexican claims, the Turkish 
claims, and, if certain negotiations are concluded, the Dutch, Finnish and 
Swiss claims. The Department has also continued to issue, in its conference 
series, publications concerning international conferences in which the United 
States has participated. During the fiscal year 1936, it plans to issue publi- 
cations on the Pan American Commercial Conference (Buenos Aires), the 
Pan American Financial Conference (Santiago de Chile), the Naval Confer- 
ence, the General Disarmament Conference and the Conference to Discuss 
the Pollution of Navigable Waters, if they are held. The various regional 
area series will contain publications dealing with current events or subjects 
of special importance relating to the regional area concerned, as occasion 
may demand. Reports of the International Joint Commission, United 
States and Canada, and the International Boundary Commission, United 
States, Alaska and Canada, will also be published. For the sake of com- 
pleteness, mention should be made of The Territorial Papers of the United 
States, Volume IV of which, dealing with the Southwest Territory (1790), is 


6 Association of American Law Schools, Committee on International Law Sources, 
Report, in Proceedings, Dec. 27, 1934, p. 37. 
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expected to be off the press before the end of the present calendar year. 
The volumes already issued in these various series will be found in the 
quarterly cumulative List of Publications issued by the Department. 

Besides the publications already mentioned, the Department publishes 
a quarterly Foreign Service List, an annual Register of the Department of 
State, a monthly Diplomatic List, a semi-annual list of Foreign Consular 
Offices in the United States, the Treaty Series, the Executive Agreement Series, 
Executive orders and proclamations, Federal “slip’’ laws, session laws and 
Statutes at Large, the Consular Mailing List of American consular offices 
abroad, publications on The American Foreign Service, Admission of Aliens 
into the United States, The Immigration Work of the Department of State and 
Its Consular Officers, American Delegations to International Conferences, Con- 
gresses and Expositions, and American Representation on International Insti- 
tutions and Commissions for the fiscal year 1936, passports and passport 
regulations, and many other subjects. Among the miscellaneous publica- 
tions which it is planned to issue during the next fiscal year and which do not 
fall into any of the series mentioned above are the second volume of Policy of 
the United States toward Maritime Commerce in War and a publication dealing 
with the measure of damages in international law. 

Your Committee believes, therefore, that the persistent efforts of the 
members of the Society in the past are continuing to bear fruit in an increased 
output of publications on an increasing variety of subjects. It feels, how- 
ever, that these efforts should not be abated, but on the contrary should be 
continued with a view to rendering to the officials of the Department of State 
whatever sympathetic assistance is possible in carrying out a liberal and 
reasonable policy of publication. Your Committee would be derelict in its 
duty if it did not express its deep appreciation of the uniform courtesy and 
willingness of the officials of the Department and of other branches of the 
Government to codperate with the Committee in its endeavor to have publi- 
cations issued which will meet the legitimate needs of the legal practitioner 
and the professor of international law and related subjects as well as the 
ordinary individual interested in the foreign relations of his Government. 


HERBERT Waicut, Chairman 
CHANDLER P. ANDERSON 
KENNETH W. COLEGROVE 
WituiaM C, DENNIS 

Puiuip C. JESsuP 

STaNnLeEY P. SMITH 

CHARLES WARREN 








REPORT OF SPECIAL COMMITTEE ON DOCUMENTATION 
OF PAN AMERICAN CONFERENCES 


The Committee authorized by the Executive Council of the American 
Society of International Law on April 26, 1934, and appointed by the Chair- 
man of the Executive Council on April 28, 1934,' to confer with Dr. Leo 8. 
Rowe, Director General of the Pan American Union, in regard to the docu- 
mentation of the Pan American Conferences, conferred with Dr. Rowe and 
Mr. Babcock at the Pan American Union on April 28, 1934, and after a 
preliminary discussion agreed to study the question and make a report. 
The Committee has examined books dealing with Pan American Conferences 
chosen from the publications of eight countries of the Pan American Union 
(Argentina, Brazil, Chile, Colombia, Costa Rica, Cuba, Mexico and the 
United States of America) and the official journals of all the members of the 
Pan American Union except Argentina, Bolivia, Brazil and Cuba, as well as 
the Memorandum of Mr. Babcock of March 1, 1934. On the basis of this 
examination, the Committee desires to make the following suggestions and 
recommendations looking toward “a uniform type and a systematic plan”’ 
for “the minutes and documents of the International Conferences of Ameri- 
can States either general or technical,’’ as contemplated by Resolution LIV 
of the Seventh International Conference of American States held at Monte- 
video, December 3-26, 1933. 


SIZE OF PAPER-PAGE 


The size of the paper-page, the size of the type-page and the margins are 
so closely interrelated that a decision with regard to one intimately affects 
the others. Mr. Babcock recommends a paper-page of 8 x 1114 inches (20 x 
29 cms.), because “this is the size that most closely conforms to the sizes of 
volumes already published.”’ The proceedings of the six major Inter Amer- 
ican Conferences have been printed in books of varying sizes with no real 
uniformity. For instance, the paper-page of the First, Third and Fifth 
Conferences Proceedings vary from 844 to 8% inches in width and from 1134 
to 1134 inches in depth. The Final Act of the Seventh Conference has a 
paper-page of 614 x 93% inches. The Committee is of the opinion that 
greater utility envisaged by Resolution LIV would be obtained by a paper- 
page 644 x 9% inches (16 x 24 cms.), for the following reasons: 


1. Recent publications dealing with lesser Inter American Conferences 
and published in the various countries listed have been somewhat 
smaller than the size recommended by Mr. Babcock. (Cf. also the 
Final Act of the Seventh Conference.) None exceeds 1044 inches 
(26 cms.) in depth and the average is near 914 inches (24 cms.) 


1Proceedings of this Society, 28th Meeting (1934), pp. 215 and 187 
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2. The average library stack shelf is about 10 inches (25.5 cms.) high and 
books which fail to fit comfortably within this space are termed 
“oversize” and put on special shelves. 

3. Such comparable volumes as the Miller Treaty volumes, the publi- 
cations of the Carnegie Endowment for International Peace, the 
Hispanic American Historical Review and the Bulletin of the Pan 
American Union fall within the dimensions recommended above or 
the variations suggested below. 


The Committee recognizes that the technical possibilities of printing 
presses and the availability of paper stock may vary considerably in the 
various countries of the Pan American Union and therefore some latitude 
may be necessary in the size of the paper-page. In this contingency, the 
Committee suggests that the variation should not exceed 7 inches (18 cms.) 
in width and 1014 inches (26 cms.) in depth, and, whatever the variation, 
good proportion demands the ratio of 3 to 2 between the depth and the width. 


SIZE OF TYPE 


The size of type depends on the size of the paper-page and type-page. 
Mr. Babcock recommends 10 point. The Committee considers this a wise 
selection as being both readable and economical and therefore unanimously 
endorses this recommendation, if its recommendations with regard to the 
size of type-page and paper-page are adopted. A larger type-page would 
require a larger type. The Committee also recommends that the 10-point 
type be leaded with 2-point leads? and that footnotes, extended quotations 
(without quotation-marks) and tables be set in 8-point type leaded with 
2-point leads.2 Both of these types seem to be available in all of the coun- 
tries of the Pan American Union. 


SIZE OF TYPE-PAGE 


If the size of the paper-page recommended above is adopted, the Com- 
mittee recommends that the size of the type-page be 24 picas or 4 inches 
(10 cms.) wide by 421% picas or 7% inches (18 cms.) deep over all (that is, 
including running heads, if any). The recommendation of Mr. Babcock is of 
course based on his recommendation for the paper-page and would require a 
double column or a larger size of type. The Committee suggests that, in the 
contingency of varying printing and paper conditions in the various countries 
mentioned above under “‘Size of paper-page,” the corresponding variation in 
type-page should not exceed 43% inches (11 cms.) in width or 71% inches 
(19 cms.) in depth, in order to conform to the canons of good printing tech- 
nique that about one-half of the paper area of a page be covered with type. 
The above dimensions, it is believed, are sufficiently elastic to include not 
only practically all conference publications which have been examined, but 
also the popular “document measure” of the United States Government 
Printing Office. 


2 Mr. Myers prefers 1-point leads. 
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MARGINS 


The size of the margin would depend upon the size of the paper-page and 
type-page. If the recommendations of the Committee on these two points 
are adopted, it would seem that one inch would be sufficient at the top, 
1} inches on the sides and 1% inches at the bottom, when trimmed. Since 
the process of binding would take up or seem to take up a little of the inner 
margin, this would make the inner margin appear the narrowest in accord- 
ance with accepted printing standards. The lower margin should be the 
widest. As indicated above, the margin should consume half of the paper- 
page. Care should be taken to avoid the excessively wide margins char- 
acteristic of old books and the narrow, cramped margins found, for instance, 
in some of the work of the United States Government Printing Office. 


SEPARATE VOLUMES FOR EACH LANGUAGE 


The Committee heartily endorses Mr. Babcock’s recommendation that 
“each language be published in a separate volume.”’ It is more economical, 
it helps to speed up publication and it materially aids distribution. When 
there are two columns each on facing pages, no one of the four languages can 
be printed until all are ready and the task of aligning corresponding para- 
graphs of text causes much wasted space and involves considerable delay. 


BINDING 


The Committee also endorses Mr. Babcock’s recommendation that 
large volumes be divided into two parts with continuous pagination, each 
part published as a separate volume, but suggests greater wieldiness would be 
secured by making the split at 1,000 pages instead of 1,200 pages as suggested 
by Mr. Babcock. 

The Committee further recommends that good rag paper be used in 
printing these volumes and that they be bound in cloth or other suitable 
binding. Certainly the importance of these valuable publications demands 
good paper and something better than mere paper bindings. 


ARRANGEMENT OF TEXT 
The Committee recommends the following order of material: 


1. Contents (in order of appearance of material in volume). 

2. Documents of the Governing Board of the Pan American Union concerning the 
assembling of the conference. 

. Invitation issued to the several countries to participate in the conference. 

Letters of acceptance of the several countries. 

Program or agenda of the conference. 

Regulations of the conference. 

List of delegates and staff of delegations. 

List of committee assignments. 

Secretariat. 

. Minutes of the plenary sessions (including the opening and closing sessions). 


SOMBNAAM 


_ 
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11. Minutes of the committee sessions (all the sessions of each committee arranged 
under that committee and the committees arranged in the order of creation if they 
are not given a numerical designation). 

*12. Final Act (including all resolutions and other acts not signed separately). 

*13. Resolutions (if signed separately). 

*14. Conventions (if signed separately, in which case the Final Act would simply in- 
dicate this fact with a cross reference). 

*15. Treaties (if signed separately, in which case the Final Act would simply indicate 
this fact with a cross reference). 

16. Index (including names and subjects where possible). 


Of course, a suitable title-page should precede the Contents. 


PHOTOGRAPHS 


The Committee feels some hesitancy about making a general recom- 
mendation regarding the inclusion of photographs of the conference in ses- 
sion, the exterior of the building where sessions are held and a group picture 
of the delegates, because of the unevenness of photographic reproduction in 
the countries of the Pan American Union, but is of the opinion that, if the 
half-tones are of a sufficiently fine screen and are printed on high-finish plate 
paper, they would constitute a valuable part of the historical record. If the 
documentation of conferences is to be published under the direction of the 
Pan American Union, the Committee would recommend the inclusion of 
photographic material of the character mentioned. 


PUBLICATION AND DISTRIBUTION 


In view of the fact that Resolution LIV suggests that ‘‘a systematic plan 
be adopted in the publication of volumes,” the Committee desires to rec- 
ommend that consideration be given by the Governing Board of the Pan 
American Union to the following questions: 


1. Proceedings of all Pan American Conferences and papers relating 
thereto should in principle be published under the auspices or 
direction of the Pan American Union. 

2. Committees and commissions having authority to publish should 
take care to conform to general policies of publication laid down by 
the Pan American Union either by entrusting the preparation of 
their publications to the Union or by consulting with it in making 
publication plans. Where the Governing Board has authority, 
instructions to this end should be issued. Where it has not author- 
ity, its own decisions might be called to the attention of the rel- 
evant bodies. 

3. Either by resolutions of the Governing Board or by the action of the 
autonomous bodies, or by both methods, the distribution of all 
proceedings and publications of Pan American organizations 
should be entrusted to the Pan American Union either exclusively 
or alternatively. 

4. The Governing Board should consider whether it is feasible to in- 
struct the Pan American Union to circulate such proceedings and 


* Items 12-15 may of course be published in a separate print also. 
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publications through the system of depository libraries (such, for 
instance, as that employed by the Carnegie Endowment for Inter- 
national Peace and the Carnegie Institution of Washington). 
If that be not feasible, the requisite authority should be woul at 
the next international conference. 

5. The Pan American Union should be authorized to sell the proceedings 
= —_— of all Pan American organizations to the general 
public. 

6. Such arrangements should be made retroactive as far as stocks are 
available. 


The Committee realizes that there may be practical difficulties in the 
way of realizing the six suggestions submitted for the consideration of the 
Governing Board, but recommends that appropriate steps be taken to meet 
these difficulties as soon as possible in the interest of prompt and planned 
distribution of the publications upon which the solidarity of Pan American 
nations so largely depends. 

Respectfully submitted, 
HERBERT Waiaut, Chairman 
Cyrit WYNNE 
Denys P. Myers 


The above report was submitted to Dr. Leo S. Rowe, Director General 
of the Pan American Union on October 18, 1934, and in a letter of April 19, 
1935, to the Chairman of the Committee, Dr. Rowe congratulates the 
Committee on the “admirable suggestions contained therein,” adding: 

‘With the variations in the size of page as suggested by the Committee, 
I feel that the suggestions in the Report are admirable and that every en- 
deavor should be made to carry them into effect.”’ 











MINUTES OF THE EXECUTIVE COUNCIL 
Saturday, April 27, 1935 


Pursuant to the adjournment taken at its last meeting, the Executive 
Council of the American Society of International Law met in the Willard 
Room of the Willard Hotel in Washington, D. C., on Saturday, April 27, 
1935, at 12.15 o’clock p. m. 

The PRrEsIDENT of the Society presided. 

The Secretary called the roll and the following members were present: 


ELEANOR WyYLLys ALLEN Puiuip C. JESSUP 
HERBERT W. Bricas ArtTuurR K. KuHN 
Francis DEix Jesse 8. REEVES 
CiypE EAGLETON JAMES Brown Scott 
GeorceE A. Fincu ELLERY C. STOWELL 
James W. GARNER AMRY VANDENBOSCH 
Mantey O. Hupson Lester H. WooLsEey 
Wituram I. Hou Cyrit WYNNE 


The election of officers for the ensuing year was first in order. The fol- 
lowing officers were duly nominated and elected, the Secretary in each case, 
upon motion duly made and seconded, being instructed to cast a single ballot 
for each of the nominees: 


Chairman of the Executive Council: CHarLEs HENRY BUTLER 
Secretary: Gzorace A. FIncH 
Treasurer: LEstER H. WooLsEy 


The following members were then elected to the Executive Committee, 
the Secretary casting a single ballot for each of the nominees: 


Cuar_es Henry Bouttier, Chairman ez officio; CHANDLER P. ANDERSON, 
Grorce A. Fincu, ex officio, GREEN H. Hackwortu, Manutey O. Hupson, 
Wiuiam I. Huu, Purp C. Jessup, CLARENCE E. Martin, Freperic D. 
McKenney, Evuery C. StowELit, George Grarron Witson, Lester H. 
WOOLSEY, ex officio. 


The Committee on the Selection of Honorary Members was likewise 
reélected as follows: 

James W. Garner, Chairman; Maney O. Hupson, Frep K. NIeLsEn, 
Jesse §, REEvEs. 

The PRESIDENT was authorized to reconstitute and appoint the Com- 
mittee on Increase of Membership. 

With reference to the election of a Committee on Annual Meeting, Mr. 
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Finca, present Chairman of the Committee, suggested the consideration of 
the appointment of a chairman from some city other than Washington, as 
for example, New York, with a membership which might meet in that city. 
Mr. F incu stated that although it had been the unbroken practice of the So- 
ciety to have the chairman of this committee from Washington, all available 
members in Washington had served a number of times and he saw no reason 
why the chairman can not be appointed from some other city, leaving the 
arrangements for the meeting in Washington only to be looked after by the 
Washington members. 

Upon motion duly made and seconded, the reconstitution of the Com- 
mittee on Annual Meeting, taking into consideration the suggestion of Mr. 
Fincu, was referred to the President of the Society with power to appoint 
the chairman and members of the Committee. 

Upon motion of Mr. Kunn duly seconded, the Executive Council ex- 
pressed its commendation of the work of the Committee on Annual Meeting 
for the present year. It was the consensus of the Council that the arrange- 
ment of the morning and afternoon sessions in the form of a round-table dis- 
cussion had proved satisfactory and should be continued in future meetings. 

The reélection of the Committee on Codification of. International Law 
was next in order. Mr. Fincu suggested the advisability of having this 
Committee more closely codrdinated with the Advisory Committee of the 
Harvard Research in International Law, the work of which is reported to 
the Society annually by the chairman of the Committee on Codification. 
Mr. Fincu suggested further the possibility of bringing the Society into 
closer contact through its Committee on Codification with the work of the 
Harvard Research in International Law by placing upon the program of the 
annual meeting of the Society some of the questions that might arise in the 
course of the research upon which the views of a larger group of interested 
persons, such as the membership of the Society, might be helpful. 

The PresipENntT of the Society was, upon motion duly made and sec- 
onded, authorized to reconstitute and appoint the Committee on Codification 
of International Law, taking into consideration the suggestions made by Mr. 
Finca. 

The PRrEsIDENT was likewise, upon motion duly made and seconded, 
authorized to reconstitute and appoint the Committee on State Department 
Publications. 

In the absence of the Eprror-1n-Cuier of the American Journal of In- 
ternational Law, the Manaaine Epiror presented a written report upon the 
work of each editor during the preceding year. He stated that this report 
had been submitted to the Executive Council at its meeting on Thursday 
preceding by the Editor-in-Chief, who recommended that the Board of Ed- 
itors be continued as now constituted. Upon motion duly made and sec- 
onded, the Board of Editors was reélected as follows, the SecRETARY casting 
a single ballot for them: 
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GrorGE GraFron Wi1son, Editor-in-Chief Manury O. Hupson 


Grorce A. Fincu, Managing Editor CHARLES CHENEY HYDE 
CHANDLER P. ANDERSON Puruip C, JESsuP 
Epwin M. Borcuarp Artuur K. KuHN 
Puitiep MARSHALL BROWN JessE 8. REEVES 
Epwin D. Dickinson ELuLery C, STOWELL 
CHARLES G. FENWICK LesteR H. WooLsEy 
James W. GARNER Quincy WRIGHT 


There being no further business, the Executive Council at one o’clock 
p. m. adjourned sine die. 
Gro. A. Finca 
Secretary 
Approved: 
JaMEs Brown Scott 
President 
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